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Strict Liability and Product Liability

 

A manufacturer is strictly liable in tort when an article he places on the market, knowing that it is to be used without inspection for defects, proves to have a defect that causes injury to a human being.










Greeman v. Yuba Power Product, Inc.
I.  Chapter 8

Products liability is one of the most visible parts of tort law today.  All forms of media are constantly running advertisements for class action suits.  With the continual coverage in the media, parties are staking their claim for a share of the available moneys.  Manufacturers are being held to higher standards of care, and product recall notices are being issued frequently to the nation’s consumers.  The issues covered in these materials go far beyond the question of who pays for what harm and the like.  These matters take you into the entire realm of how a society chooses to conduct business, how it allocates the “costs” of doing that business, and most important of all, how much value society places on the balancing process between business latitude and individual rights.

II.  Chapter Objectives

· Describe and distinguish among the several legal theories of product liability.

· Define the doctrine of strict liability.

· Identify and describe defects in manufacture and design.

· Identify and describe defects of failure to warn and failure to provide adequate packing.

· Describe the damages recoverable in a product liability lawsuit.

III.  Key Question Checklist

· Does the case at hand come under the purview of products liability law?

· Do any traditional tort theories of liability apply?

· Is strict liability an issue?

· Are there any defenses to product liability that are applicable?

· Are any consumer protection statutes applicable?

· If products liability is found to be the issue, what measure of liability should be used?

IV.  Text Materials 

Caveat Emptor!  Let the buyer beware!  Throughout the history of common law, the law’s expectations of buyer protection started and ended with the buyers themselves.  A person entering the marketplace was expected to personally know the seller and to resolve any differences directly with him or her.  The roles of government and its courts as sources of buyer protection were expected to be minimal.  That all worked well enough in the pre-industrial age populated by small communities with direct dealings between the buyer and seller.  What are the realistic chances today of an aggrieved buyer working out a problem directly with a descendent of Mr. Ford or with Mr. Gates?  The postindustrial global marketplace has become too complex to expect a buyer to resolve these issues directly with the seller.  The law has stepped in with numerous remedial measures to help alleviate the shortcomings created by caveat emptor. Products liability litigation is forcing the manufacturers, sellers, and lessors of defective products to accept responsibility for the injuries their goods and services have caused.
Section 1: Negligence and Fault
Parties injured by defective products may be able to recover damages under the tort theories of negligence and misrepresentation.
Negligence – To be successful in a negligence action, the plaintiff will have to prove that the defendant’s breach of a duty of due care was the cause of his actual injuries.  Examples of these duties include a failure to exercise due care in assembling the product, negligent design or packaging, negligent inspection and testing, and failure to give sufficient warning as to any dangerous propensities of the product.
The plaintiff and defendant do not have to be in privacy of contract, i.e., the product could have been bought by another person.
Section 2: Strict Liability

The early cases rising out of strict liability holdings for ultra-hazardous activities lead to the first signs of holding businesses liable for the harms created by their products.  The second stream of cases arose out of the warranty aspects of UCC sales.

Strict Liability – The doctrine of strict liability in torts is the basis for most product liability actions.

Liability Without Fault – Strict liability does not require that the injured person prove that the defendant breached any duty of care.  It is applied to persons in the business of selling or leasing those products, which means that casual sales and sales by non merchants are not covered. 
All in the Chain of Distribution Are Liable – All parties in the chain of distribution are held strictly liable for the injuries caused by that product, and may be sued under the doctrine of strict liability in tort.

Contemporary Trend Strict Liability - The most widely recognized articulation of the doctrine of strict liability is found in Section 402A of the Restatement (Second) of Torts.  This doctrine holds sellers strictly liable even if they have exercised all possible care.

The ALI has adopted the Restatement (Third) of Torts: Product Liability, which has defined defect to be any product, which at the time of sale or distribution contained a manufacturing defect, is defective in design, or is defective due to inadequate instructions or warnings.

Parties Who Can Recover for Strict Liability – Because strict liability is a tort doctrine, privity of contract is unnecessary, so that the seller or lessor is liable to the ultimate user.  Many jurisdictions have extended this protection to bystanders.
Damages Recoverable for Strict Liability – Personal injury damages are recoverable in all jurisdictions, but they may be limited as to the dollar amount.  Property damages are also recoverable in all jurisdictions, but economic loss is rarely granted.

Defective Product – The injured party must prove that the product that caused the injury had one or more types of defects.

Section 3: Defect in Manufacture
When the manufacturer fails to properly assemble, test, or check quality of a product, they may have a defect in manufacture.

Section 4: Defect in Design

Design defects can be used to support strict liability action.  The courts will apply a risk utility analysis, consider the gravity of danger, likelihood of injury occurring, cost of producing safer alternatives, and the social utility of the product.

Business Ethics – This explores the design defects in a pool drain pump that might have been able to be prevented had certain safety features been added.

Section 5: Failure to Warn

Manufacturers and sellers of products that are inherently dangerous are under a duty to warn users of these dangerous propensities.  Failure to warn is a defect that is actionable under strict liability.

Section 6: Defect in Packaging

Manufacturers owe a duty to design and provide safe tamperproof packaging.  Failure to meet this duty subjects all in the chain of distribution to strict liability for the defect.

Failure to Provide Adequate Instructions – All parties in the chain of distribution are liable under the doctrine of strict liability if the manufacturer fails to provide adequate instructions for either safe assembly or use of a product.
Section 7 – Defenses to Product Liability

Generally Known Dangers – If the product is known to the general population to be inherently dangerous, sellers will not be held strictly liable for failure to warn.

Government Contractor Defense – Contractors manufacturing products to government specifications will not be held liable if they follow the government-supplied specifications, and if they warned the government of known dangers and defects in the product.
Assumption of Risk – In order to apply this doctrine, the defendant must show that the plaintiff knew and understood the risk, and then voluntarily assumed it.

Misuse of Product – Sellers are relieved of responsibility only if the plaintiff ’s misuse was unforeseeable. 

Correction of a Product Defect – Manufacturers that become aware of a product’s defect must make reasonable efforts to notify purchasers and users and correct the defect.  Failure on the part of a user to have the defect corrected may be raised as a defense in an action brought against the manufacturer.

Supervening Event – Under the doctrine of supervening event, the seller will not be liable if the product has been materially altered, and the modification caused the injuries.

Business Ethics – GM knew about the design defect in the placement of the gas tank in their Class A cars, but determined that it would cost significantly less to not fix the defect and pay damages to the injured victims then to install a safer fuel tank design.  
Statute of Limitations and Statute of Repose – Most states have established a statute of limitations for bringing actions that will start to run when injury occurs.  Since this could potentially expose manufacturers and sellers to years of waiting, many states have enacted a statute of repose, which requires the seller’s liability to a certain number of years from when the product was first sold.  Both of these periods vary from state to state.

Contributory Negligence and Comparative Fault – Contributory negligence will not bar a plaintiff’s recovery in strict liability actions.  Comparative fault will still allow apportionment of damages between the plaintiff and the defendant.
Arguments in favor of strong product liability laws:


In the area of tort law, many argue that traditional negligence doctrines have failed to adequately protect consumers hurt by defective products.  Courts led the way to newer avenues of recourse by way of the doctrine of strict liability.  The two sides of the public policy debate surrounding this doctrine are set out below.  On the side of product users, the following points are worth considering:


a.
Traditional tort law doctrines based on fault and defenses related thereto have not always adequately served the injured person.  The evolution of strict liability doctrines is a logical consequence of 
having this deficiency in the law.


b.
Contract law, both common and UCC, has also failed to provide adequate assurance to the victims of product harm.  Consumers traditionally have had less real bargaining power in the contacting process when it comes to attaching responsibility for harm created by a product.


c.
Various legislative enactments at both local and national levels designed to protect consumers tend to be reactive rather than proactive.  Bans on products are enacted only after so many injuries have occurred that the products’ continued existence in the marketplace can no longer be tolerated.  For example, consider how long it took to get three-wheel all-terrain vehicles and lawn darts off the market.  Or do semiautomatic weapons really serve any purpose other than criminals killing police officers, innocent bystanders, and each other?


d.
As a practical matter, the protection against defects in products is best provided by the manufacturers of those products.  Compared to the consumer, they have the resources to research, develop, and test against harm.  Can you as a buyer of an automobile really test the airbag before you buy the car? 


e.
Finally, the sanctions imposed by law for defective products should act as a deterrent to further introduction of faulty products into the marketplace.  If sellers of goods know this, they will try harder to make products safer in the first place.

Arguments in favor of restricting the use of product liability doctrines:

As persuasive as some of these arguments may be, the other side of the coin has its own convincing points.  Some key arguments against the current products liability systems are: 


a.
The cost of the present system has simply run amok and is a model of inefficiency.  For every dollar that is spent on paying for the cost of the harm done by defective products, nearly fifty percent is spent on the transfer cost without reaching the victim.


b.
Technology never has been and cannot be expected to be one hundred percent precise.  The potential harm created by products is dependent on the state of the art at the time, and to require more is to impose 20/20 retroactive hindsight.


c.
The present day procedural rules have allowed a deep pocket mentality to set in.  Rules like joint and several liability of co-tortfeasors allow an entity with only a small percentage of responsibility to be liable out of proportion to that level of responsibility based only on their financial resources.


d.
Many socially beneficial products are kept out of the U.S. marketplace because of fears raised by our product liability system in the eyes of potential importers.  Conversely, the enhanced cost of U.S. products based on built-in liability insurance costs makes U.S. products less competitive overseas.  This diminished participation in the worldwide marketplace hurts all of us.  The rules of product liability in the U.S. compared to those of Japan illustrate this point.

Finally, there is a prevailing "lottery" mentality as a result of large damage awards from product liability costs.  The harm one suffers may be minimal, but the pain and suffering losses coupled with potential punitive damages have inspired too many consumers (and their attorneys) to go down the treasure hunt path in the courts.

V .  Terms

· assumption of the risk—A defense in which the defendant must prove that (1) the plaintiff knew and appreciated the risk and (2) the plaintiff voluntarily assumed the risk.

· chain of distribution—All manufacturers, distributors, wholesalers, retailers, lessors, and subcomponent manufacturers involved in a transaction.

· comparative negligence—A doctrine that applies to strict liability actions that says a plaintiff who is contributorily negligent for his injuries is responsible for a proportional share of the damages.

· contributory negligence—A doctrine that says a plaintiff who is partially at fault for his own injury cannot recover against the negligent defendant.

· crashworthiness doctrine—A doctrine that says automobile manufacturers are under a duty to design automobiles so they take into account the possibility of harm from a person’s body striking something inside the automobile in the case of a car accident.

· defect in design—A defect that occurs when a product is improperly designed.

· defect in manufacture—A defect that occurs when the manufacturer fails to (1) properly assemble a product, (2) properly test a product, or (3) adequately check the quality of the product.

· defect in packaging—A defect that occurs when a product has been placed in packaging that is insufficiently tamper-proof.

· defect—Something wrong, inadequate, or improper in manufacture, design, packaging, warning, or safety measures of a product.

· doctrine of strict liability in tort—A tort doctrine that makes manufacturers, distributors, wholesalers, retailers, and others in the chain of distribution of a defective product liable for the damages caused by the defect irrespective of fault.

· failure to provide adequate instructions—A defect that occurs when a manufacturer does not provide detailed directions for safe assembly and use of a product.

· failure to warn—A defect that occurs when a manufacturer does not place a warning on the packaging of products that could cause injury if the danger is unknown.

· generally known dangers—A defense that acknowledges that certain products are inherently dangerous and are known to the general population to be so.

· government contractor defense—A defense that says a contractor who has been provided specifications by the government is not liable for any defect in the product that occurs as a result of those specifications.

· intentional misrepresentation—When a seller or lessor fraudulently misrepresents the quality of a product and a buyer is injured thereby.

· misuse—A defense that relieves a seller of product liability if the user abnormally misused the product.  Products must be designed to protect against foreseeable misuse.

· negligence—A tort related to defective products where the defendant has breached a duty of due care and caused harm to the plaintiff.

· products liability—The liability of manufacturers, sellers, and others for the injuries caused by defective products.

· statute of limitations—Statute that establishes the time period during which a lawsuit must be brought; if the lawsuit is not brought within this period, the injured party loses the right to sue.

· statute of repose—A statute that limits the seller’s liability to a certain number of years from the date when the product was first sold.

· supervening event—An alteration or modification of a product by a party in the chain of distribution that absolves all prior sellers from strict liability.
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