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In our complex society the accountant’s certificate and the lawyer’s opinion can be instruments for inflicting pecuniary loss more potent than the chisel or the crowbar.












Justice Blackmun
I.  Chapter 9

 There can be no question that our criminal law system is far from perfect, and anyone who tries to take the position is not grounded in reality.  What is important to know is that, in spite of all these problems, the underlying goal of our system is to balance the rights of the defendant with those the larger society.  As a society, we try harder than most to maintain that balance.


   In that light, our criminal law system, albeit quite flawed, is all we really have to protect us from the abuses of the sovereign.  In the end, the easier we allow the forces of the criminal law system to be used, the less free we will all be in the end.  The measure of a free society is, in many ways, how much we are willing to harness government.  Too much freedom in the hands of the sovereign may bring too little freedom to those who deserve it most.


 There is the emerging willingness of states to pursue, and the courts to convict, individual managers for criminal offenses committed in the name of corporate gain.  Unfortunately, the daily media are able to provide us with a more than adequate supply of case scenarios to use as illustrative examples of the phenomenon.

II.  Chapter Objectives

· Define and list the essential elements of a crime.

· Describe criminal procedure, including arrest, indictment, arraignment, and the criminal trial.  

· Define major white-collar crimes, such as embezzlement, bribery, and criminal fraud.

· Explain the constitutional safeguards provided by the Fourth, Fifth, Sixth, and Eighth   Amendments to the U.S. Constitution.

· List and describe laws involving computer and Internet crimes.

III.  Key Question Checklist

All crimes are specifically defined by federal, state, or local statute.  Would the behavior in question fall under the purview of the applicable statute?

Have procedural and substantive due process requirements been met?

If there is a problem with either substantive or procedural due process, what are the consequences to the accused and the accuser?

Is the statute in question good for the larger society as a matter of public policy?

IV.  Text Materials 

Section 1: Definition of Crime

Criminal laws are intended to provide an incentive for people to act reasonably and be protected from injury, while establishing the penalties for persons that violate these laws.  Federal, state, and local governments have all established criminal laws in order to protect their citizens and their property from injuries from others, with the idea that establishing penalties for those that violate these laws, there will be an incentive for people to act in a reasonable manner.  

In the United States, a person is presumed innocent until proven guilty, and the burden of proof is upon the government.  In the U.S. in criminal trials, the burden of proof rests upon the government to prove the charge beyond a reasonable doubt, which means that a unanimous vote is required to find someone guilty.

Penal Codes and Regulatory Statutes – Both the federal government and the states have adopted comprehensive penal codes that define activities that are considered to be crimes within their jurisdictions.  The penalties applied include fines and imprisonment.  Imprisonment serves several purposes: incapacitation of the criminal, rehabilitation, as a deterrent for others, and to inhibit personal retribution.

Parties to a Criminal Action – In criminal cases, the plaintiff is the government and the accused is the defendant.

Classification of Crimes – Crimes are classified as felonies, misdemeanors, and violations.  Felonies are the most serious, and include all crimes that are mala in se.  Punishment ranges from fines and imprisonment to death.  Misdemeanors are less serious crimes that are mala prohibita, and usually result in fines and/or imprisonment for one year or less.  Violations are crimes like jaywalking and traffic violations which are punishable with fines and occasionally a few days of imprisonment.

Elements of a Crime - In order to find a person guilty of a crime, the government must prove that there was a criminal act (actus reus or guilty act) performed and that the accused must have had intended to commit the crime (mens rea or evil intent), intentionally (specific intent) or through reckless behavior (general intent).  Mens rea is not required to impose criminal liability in cases of strict or absolute liability, which is used imposed under regulatory statutes.

Criminal Acts as the Basis for Tort Actions – An individual can bring a civil tort action against a wrongdoer, which is separate from the government’s action.  In most cases, a person injured by a criminal act will not sue to recover civil damages because the criminal is often judgment proof, meaning he does not have the money to pay a civil judgment.

Business Ethics – Martha Stewart was charged with criminal conspiracy, lying to the federal government, and obstruction of justice for her role as a tippee in the ImClone case.  She chose to serve four and a half months in jail and was released on probation, even though she is currently appealing the verdict.

Section 2: Criminal Procedure
Arrest – Police usually obtain an arrest warrant, a document issued by a judge requiring the detainment of a suspect based on a showing of probable cause that the person has committed a crime.  Warrantless arrests may be made when there is no time for the police to obtain a warrant.

Indictment or Information – A grand jury may issue an indictment or a judge might issue a magistrate’s information statement, which are formal charges of a felony crime or misdemeanor, respectively.  Evidence of serious crimes is presented to the grand jury and in lesser crimes, evidence is heard by a judge.  After hearing the evidence, they will determine if there is sufficient evidence to hold the accused for trial, but they will not determine guilt.

Arraignment – An arraignment is when the accused is brought before a court, read the charges against him/her, and is asked to enter a plea of guilty, not guilty, or nolo contendere, A plea of nolo means that the accused does not admit to guilt, but agrees to the imposition of a penalty, and the government has the option of accepting this, or requiring a guilty or not guilty plea be entered.

Plea Bargaining – This situation allows the accused to admit guilt to the crime with which he/she is charged or to a lesser crime, in return for a sentence that is usually less than would have been imposed if a trial had been held.  The sentence must be approved by the judge.

The Criminal Trial – All jurors must unanimously agree before the accused is found guilty.  If they all concur that the accused is innocent, they return a verdict of not guilty.  The defendant can appeal a guilty finding, but the government cannot appeal a finding of not guilty.  If the jury cannot come to a unanimous decision, it is considered to be a hung jury and the government may choose to retry the case.

Information Infrastructure Protection (IIP) Act – In 1996, Congress passed the IIP Act to address computer-related crimes where unauthorized persons access and obtain information from any protected computer system, with penalties of up to ten years in jail, in addition to fines.

Section 3: Common Crimes

There are several crimes against business property including theft, misappropriation, and fraudulent taking.

Robbery – Robbery is the taking of personal property from another person by use of force or fear.  Aggravated or armed robbery occurs when the perpetrator uses a deadly weapon in committing the crime.

Burglary – In common law, burglary was the breaking and entering into a dwelling at night, but modern courts have expanded this to include daytime thefts and all buildings.

Larceny – The wrongful and fraudulent taking of another person’s property is larceny.  Most personal property is subject to larceny.
Theft – Some states have dropped the distinction between robbery, larceny, and burglary, and have grouped these crimes under the general heading of theft.  It is subdivided by the value of the property taken into petit theft and grand theft.

Receiving Stolen Property – This crime entails a person knowingly receiving stolen tangible property with the intent of depriving the rightful owner of the property.
Arson – Traditionally, the malicious and willful burning of another’s dwelling is arson, but modern law has extended this to all types of building—private, public, and commercial.
Extortion – Extortion is the crime of obtaining property from another, with their consent, but through the use of threatened force, violence, or fear.  Extortion by individuals is often in the form of blackmail, while extortion by public officials is usually considered to be extortion under the color of official right.

Section 4: White-Collar Crimes

Crimes of a type that are usually committed by businesspersons are called white-collar crimes, and usually involve deceit and cunning.

Forgery – If a written document has been altered or is fraudulently altered so as to affect the legal liability of another, as in counterfeiting, falsifying public records, or the altering of legal documents, it is considered to be forged.

Embezzlement – Embezzlement is the fraudulent conversion of property by a person to whom the property was entrusted, usually an employee, an agent, or some other representative.

Bribery – The most prevalent form of white-collar crime is bribery, where one person offers another person money, property, or something of value in exchange for a favor in return, usually referred to as a kickback or a payoff.

The Foreign Corrupt Practices Act – The FCPA makes illegal for a U.S. company, through its representatives and officers, to offer a bribe to a foreign official, political official, or candidate if it meant to award new business or retain business.  Criminal liability in an amount up to $2 million for a corporation, and $100,000 for an individual plus five years in prison can be imposed.  There are two defenses to charges under this act:  If the payment was lawful under the written laws of the country where the payment is made, or if it is a reasonable and bona fide expenditure related to the furtherance or execution of a contract.

Criminal Fraud – Criminal fraud is committed by obtaining title to property through deceit or trickery.  

Mail and Wire Fraud – Federal law makes it a crime to use the mail system or the wire system, consisting of telegraphs, telephones, or the Internet, to defraud someone.

Identity Fraud - Identity fraud is the fastest growing financial fraud in America.  The Identity Theft and Assumption Deterrence Act of 1998 appointed the FTC to assist victims of identity fraud and allows for imprisonment of between 3 and 25 years for the perpetrator.

Racketeer Influenced and Corrupt Organizations Act (RICO) - RICO is a federal statute that makes it illegal to acquire or maintain any interest in, use income from, or conduct or participate in the affairs of an enterprise through any pattern of racketeering activity, including arson, gambling, robbery, counterfeiting, dealing in narcotics, embezzlement, or mail or wire fraud, to name a few.  A pattern is defined as any two acts in a ten-year period.  People found in violation can be sentenced to up to 20 years and $25,000 per violation.
Criminal Conspiracy – When two or more persons enter into an agreement to commit a crime, it is considered a criminal conspiracy.  An overt act is required, but not the actual commission of the crime.
Money Laundering – It is a federal crime to knowingly participate in a monetary transaction employing financial institutions involving property of more than $10,000 or in any financial transaction which involves the proceeds of an illegal activity.  Fines can be up to $500,000 or twice the value of the property, whichever is larger, and up to 20 years in prison.

Section 5: Corporate Criminal Liability
Corporations have generally been held to lack the mens rea to commit a crime; after all, they are not alive, and only act through their agents.  The courts have held, though, that they are criminally liable for the actions of their agents, managers, and employees.  They cannot be imprisoned, but they can be fined, lose a license, or disbanded.  The corporate directors, officers, and employees can be held individually liable for the crimes that they commit personally.

Section 6: Protection against Unreasonable Search and Seizure

The Fourth Amendment protects individuals and corporations are protected from unreasonable search and seizure, that is, searches carried out without the benefit of search warrants issued by the court authorizing the police or federal agents to search a designated place for specific items, or warrantless searches carried out incident to arrest, where evidence is in plain view, or when it is likely that the evidence will be destroyed.  

Exclusionary Rule – The exclusionary rule permits evidence to be excluded from trial if it is obtained subsequent to an unreasonable search and seizure.  However, the good faith exception to the exclusionary rule permits even this tainted evidence to be introduced, provided the officers conducting the search reasonably believed that they were acting pursuant to a lawful search warrant.

Searches of Business Premises – Usually, businesses cannot be subjected to warrantless searches unless they fall under certain statutory procedures.

Federal Antiterrorism Act - The Antiterrorism Act of 2001 allows a Special Intelligence Court to issue expanded wiretap orders and subpoenas, permitting roving wiretaps on suspected terrorists.  
The Act creates a nationwide search warrant in order to obtain evidence of terrorist activities, and permits greater latitude of information sharing among agencies.  
It also establishes standards for the detainment of noncitizens.

Section 7: Privilege against Self-Incrimination

The Fifth Amendment provides that no person can be compelled in any criminal case to give evidence against themselves.  We speak of those asserting this privilege as pleading or taking the Fifth.  Only individuals are protected by this, not business entities, so business records are not protected.

Miranda Rights – The warning that is read to a criminal suspect who is in the custody of police or government agents before they are interrogated is called the Miranda rights.  Those rights include the right to remain silent, that anything that you say can be used against you in court, that you have the right to have an attorney present when you are being questioned, and that if you cannot afford an attorney, one will be provided for you. 

Attorney Client Privilege and Other Privileges – The Fifth Amendment protects all communications between a client and their attorney, preventing the attorney from being called as a witness against their own client.  Other privileged parties are psychiatrist/psychologist – patient, priest/minister/rabbi – penitent, spousal privileges, and parent – child.  About twenty states have enacted special accountant-client privileges.
Immunity from Prosecution – A governmental agency may agree not to use any evidence given by a person against them.  At this point, the person loses the right to take the Fifth, and must deliver up all information as required.

Protection against Double Jeopardy – The Fifth Amendment prevents people from being tried twice for the same crime within the same jurisdiction.

Right to a Public Jury Trial – The Sixth Amendment guarantees that an accused has the right to be tried by an impartial jury in the locale where the crime was committed, that they have the right to cross-examine witnesses against them, that they can have the assistance of a lawyer, and that they have the right to a speedy trial.

Protection against Cruel and Unusual Punishment – The Eighth Amendment  protects the accused from torture and other abusive punishment, but not from capital punishment.
V .  Terms

· actus reus—“Guilty act” - the actual performance of the criminal act.

· aiding and abetting the commission of a crime—Rendering support, assistance, or encouragement to the commission of a crime; harboring a criminal after he or she has committed a crime.

· arraignment—A hearing during which the accused is brought before a court and is (1) informed of the charges against him or her and (2) asked to enter a plea.

· arrest warrant—A document for a person’s detainment based upon a showing of probable cause that the person committed the crime.

· arson—Willfully or maliciously burning another’s building.

· attempt to commit a crime—When a crime is attempted but not completed.

· attorney-client privilege—A rule that says a client can tell his or her lawyer anything about the case without fear that the attorney will be called as a witness against the client.

· bribery—When one person gives another person money, property, favors, or anything else of value for a favor in return.  Often referred to as paying a “kickback.”

· burglary—Taking personal property from another’s home, office, commercial, or other type of building.

· crime—A crime is a violation of a statute for which the government imposes a punishment.

· criminal conspiracy—When two or more persons enter into an agreement to commit a crime and an overt act is taken to further the crime.

· criminal fraud—Obtaining title to property through deception or trickery.  Also known as false pretenses or deceit.

· cruel and unusual punishment—A clause of the Eighth Amendment that protects criminal defendants from torture or other abusive punishment.

· double jeopardy clause—A clause of the Fifth Amendment that protects persons from being tried twice for the same crime.

· embezzlement—The fraudulent conversion of property by a person to whom that property was entrusted.

· exclusionary rule—A rule that says evidence obtained from an unreasonable search and seizure can generally be prohibited from introduction at a trial or administrative proceeding against the person searched.

· extortion—Threat to expose something about another person unless that other person gives money or property.  Often referred to as “blackmail.”

· felony—The most serious type of crime:  inherently evil crime.  Most crimes against the person and some business-related crimes are felonies.

· forgery—Fraudulently making or altering a written document that affects the legal liability of another person.

· hung jury—A jury that cannot come to a unanimous decision about the defendant’s guilt.  The government may choose to retry the case.

· immunity from prosecution—The government agrees not to use any evidence given by a person granted immunity against that person.

· indictment—The charge of having committed a crime (usually a felony), based on the judgment of a grand jury.

· information—The charge of having committed a crime (usually a misdemeanor), based on the judgment of a judge (magistrate).

· larceny—Taking another’s personal property other than from his person or building.

· mail fraud—The use of mail to defraud another person.

· mens rea—“Evil intent”—the possession of the requisite state of mind to commit a prohibited act.

· misdemeanor—A less serious crime:  not inherently evil but prohibited by society.  Many crimes against property are misdemeanors.

· penal codes—A collection of criminal statutes.

· plea bargain—When the accused admits to a lesser crime than charged.  In return, the government agrees to impose a lesser sentence than might have been obtained had the case gone to trial.

· receiving stolen property—A person (1) knowingly receives stolen property and (2) intends to deprive the rightful owner of that property.

· robbery—Taking personal property from another’s person by use of fear or force.

· search warrant—A warrant issued by a court that authorizes the police to search a designated place for specified contraband, articles, items, or documents.  The search warrant must be based on probable cause.

· self-incrimination—The Fifth Amendment states that no person shall be compelled in any criminal case to be a witness against him or herself.

· strict or absolute liability—Standard for imposing criminal liability without a finding of mens rea (intent).

· unreasonable search and seizure—Any search and seizure by the government that violates the Fourth Amendment.

· violation—A crime that is not a felony nor a misdemeanor that is usually punishable by a fine.

· “white-collar crimes”—Crimes usually involving cunning and deceit rather than physical force.

· wire fraud—The use of telephone or telegraph to defraud another person.
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