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Negligence is not actionable unless it involves the invasion of a legally protected interest, the violation of a right.  Proof of negligence in the air, so to speak, will not do.
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I.  Chapter 7:

The opening chapters on our legal history, court system, and constitutional law are the “Rules of the Road.”  These materials prepare you for later test applications by showing you where laws originated and what constitutional ground rules are to be used in the resolution of conflicts.  With this chapter, the process evolves into the next stage, the legal environment.  This material provides you with your first real personal opportunity to resolve conflicts placed before you by weighing the respective rights, duties, and obligations that arise from a civil dispute in tort.


  All in all, tort law is really fun to teach because the human condition not only gives us so much incredible raw material to work with but also gives us, as teachers, real positive feedback that it is working in the minds of our students.  As it was described once by a former student, after learning about how our tort system works, she now sees her legal environment with much wider eyes.

II.  Chapter Objectives

· List and describe intentional torts against persons and against property.

· List and explain the elements necessary to prove negligence.

· Describe the business torts of disparagement and fraud.

· Describe and apply the doctrine of strict liability.

· Describe cyber torts conducted on the Internet.

III.  Key Question Checklist

· How would you classify this tort—intentional, negligence, strict liability?

· Is this an intentional tort and if so, are there any appropriate defenses?

· Is this an unintentional tort (negligence) and if so, are there any appropriate defenses?

· Is this a strict liability tort and if so, is it an abnormally dangerous or ultra hazardous activity or a product liability issue?

IV.  Text Materials 

Under tort law, an injured party can bring a civil lawsuit seeking monetary compensation for a wrong done to them or their property.  Punitive damages may also be granted.  Most torts find their origin in common law.
Section 1: Intentional Torts against Persons

Assault – The threat of immediate harm or offensive conduct, as well as any action that arouses a reasonable apprehension of the same, is called assault.  There need not be any actual physical conduct.

Battery – Battery is the unauthorized harmful or offensive physical contact.  It may occur with assault.

Transferred Intent Doctrine – If a person intends to injure one person, but actually injures another, the doctrine of transferred intent will be applied to maintain the crime as an intentional one.

False Imprisonment – If an unwilling person is confined or restrained by another person who lacks either the authority or justification to do so, it is called false imprisonment.  Due to retail losses, most states have enacted merchant protection statutes allowing shopkeepers to stop, detain, and investigate suspected shoplifters when there are reasonable grounds for suspicion, the individuals are only detained for a reasonable amount of time, and investigations are conducted in a reasonable manner.

Misappropriation of the Right to Publicity – The right to control and profit from the commercial use of their name and personality belongs to each individual.  When a person appropriates the name or image of another, it is called he tort of misappropriation of the right to publicity, and the injured party may recover any unauthorized profits and obtain an injunction against the wrongdoer.
Invasion of the Right to Privacy – A violation of an individual’s right to live without unwarranted and undesired publicity is an actionable tort.  This includes placing people in a “false light.”
Defamation of Character – During one’s lifetime, a person is protected from false statements made by others.  The plaintiff will need to prove that the defendant made a false statement of fact about the plaintiff, and that it was intentionally published to a third party.  Oral defamation is slander; printed defamation is libel.  However, defamation must be distinguished from opinion, which is allowed.  Finally, if the person is a public figure, they must prove that the defendant acted with actual malice.
Disparagement – Disparaging statements are untrue statements about products, services, property, or the reputation of another business, which negatively impact their reputation.  The plaintiff must show that the defendant maliciously and knowingly made the untrue statement and published it to a third party.

Intentional Misrepresentation – Fraud occurs when wrongdoers deceive someone out of their money, property, or something of value.  The injured party can recover damages if the wrongdoer knowingly made a false representation of a material fact with the intent to deceive the innocent party, who justifiable relied upon the information and was injured.
Intentional Infliction of Emotion Distress – When a person whose extreme and outrageous conduct intentionally or recklessly causes severe emotion distress to another, it is called the tort of outrage.  The plaintiff must prove that the action is so severe as to be regarded as atrocious.

Malicious Prosecution – The winning defendant in a lawsuit may bring a suit against the losing plaintiff for malicious prosecution if the plaintiff was responsible for bringing the original lawsuit and there was no probable cause for the lawsuit.  The original defendant, now plaintiff, must prove that it was brought maliciously and that he had suffered injuries because of it.
Section 2: Intentional Torts against Property

Torts may be committed against both real and personal property.

Trespass to Land - Interference with an owner’s right to the exclusive possession of real property is known as trespass to land.

Trespass to and Conversion of Personal Property – This tort occurs when one person injures another’s personal property or interferes with an owner’s right of enjoyment with their property. Conversion of personal property is when a tortfeasor deprives the owner the use or enjoyment by taking over the property and exercising ownership rights over it.
Section 3: Unintentional Torts (Negligence)
Under the theory of negligence, a person will be held liable for any harm that is the foreseeable consequence of their actions.  The plaintiff will have to show that the defendant owed a duty of care to the plaintiff, that said duty was breached, the plaintiff was injured, and that the defendant’s negligent act was both the actual and the proximate cause of  the injury.
Duty of Care – The plaintiff will have to prove that the defendant owed a duty of care to the plaintiff.  The courts apply the reasonable person standard, looking to see how an objective, careful person would behave under similar circumstances.  In the case of defendants who should have certain expertise or competence, the measurement applied is that of a reasonable professional standard.

Breach of Duty – If the court determines that there was a duty of care, they will then look to see if said duty was breached by the defendant failing to exercise care.

Injury to Plaintiff – In order for the plaintiff to recover, he must have received an actual injury.

Actual Cause – The defendant’s act must be the causation in fact of the plaintiff’s injuries.

Proximate Cause – The negligent party is only liable if their negligent act is the legal cause of the injuries, applying the forseeability test.  Palsgraf v. The Long Island Railroad Company is a landmark case considering proximate cause to negligent actions.
Section 4: Special Negligence Doctrines

Professional Malpractice – Professionals who breach the duty of care in providing their services, the reasonable professional standard are liable under professional malpractice.

Negligent Infliction of Emotional Distress – Some jurisdictions allow bystanders witnessing the injury or death of a loved one caused by another’s negligence to sue in tort.  The plaintiff will need to prove that a relative was killed or injured by the defendant and that the plaintiff suffered severe emotional distress from the sensory and contemporaneous observance of the accident.

Negligence Per Se – If the plaintiff can prove a violation of a statute enacted to prevent the claimed injury and that the plaintiff was within the class intended to be protected, he/she may sue under negligence per se.

Res Ipsa Loquitur – If the defendant is in exclusive control of the situation in which the plaintiff is injured, and has superior knowledge of the circumstances surrounding the injury, and if the injury would not have occurred but for someone’s negligence, the doctrine of res ipsa loquitur can be applied, transferring the burden of proof to the defendant.
Good Samaritan Laws – These laws protect medical professionals who stop and give aid for liability for ordinary negligence.

Dram Shop Acts – Tavern owners and bartenders can be held civilly liable for injuries caused to or by patrons served too much alcohol.

Guest Statutes – These statutes protect drivers that voluntarily and for no compensation give rides to people from suits for ordinary negligence.

Fireman’s Rule – Firefighters, policemen, and other government workers that are injured performing their jobs may not sue the party whose negligence caused the fire.  The bases for this is that negligent people might not call for assistance if they were afraid of their liability and that the firefighters, policemen, etc., have received specialized training and have special health and retirement programs that cover them.

“Danger Invites Rescue” Doctrine – Persons, other than firefighters, policemen, and special government workers, that are injured going to someone’s rescue may sue the person causing the dangerous situation.

Social Host Liability – Many states have now adopted rules holding social hosts responsible for the injuries caused by guests that are served alcohol and cause injuries to others because of their intoxication.

Liability of Landlords – The owners and renters of real property owe a duty to protect visitors from injury.

Invitees and Licensees – Invitees are persons that have been expressly or impliedly invited onto the premises for the mutual benefit of both parties, whereas a licensee enters the property for his own benefit.  In both cases, they are owed a duty of ordinary care.

Trespassers – Persons who have no right to be on another’s property are only owed a duty by the property holder not to willfully or wantonly cause them injury.

Liability of Common Carriers and Innkeepers – Common carriers and innkeepers owe a duty of utmost care to their passengers and guests.

Section 5: Defenses against Negligence

Superseding or Intervening Events – Because a party is only liable for foreseeable events, they may use superseding events as a defense to their liability.
Assumption of Risk – When a plaintiff knowingly and voluntarily participates in a risky activity resulting in his injury, the defendant can raise the defense of assumption of risk.

Contributory Negligence – Under the common law doctrine of contributory negligence, a plaintiff who is partially at fault for his/her own injuries cannot recover.
Last Clear Chance Rule - The exception to the doctrine of contributory negligence is when the defendant had the ability to avoid the injury to the plaintiff and failed to exercise it.

Comparative Negligence – Under this doctrine, negligence is accorded to the two parties based on their relative fault.  In pure comparative negligence states, the plaintiff will recover the awarded amount multiplied by the percentage of fault apportioned to the defendant.  In partial comparative negligence states, the plaintiff will recover the apportioned amount only if he/she is less than fifty percent negligent.

Section 6:  Strict Liability

Strict liability is liability without fault, and is based on the idea that there are some so abnormally dangerous activities that the public will always be placed at risk, even if reasonable care is taken, and should be compensated for injuries that occur.

V.  Terms

· assault—(1)  The threat of immediate harm or offensive contact or (2) any action that arouses reasonable apprehension of imminent harm.  Actual physical contact is not necessary.

· assumption of the risk—A defense in which the defendant must prove that (1) the plaintiff knew and appreciated the risk and (2) the plaintiff voluntarily assumed the risk.

· battery—Unauthorized and harmful or offensive physical contact with another person.  Direct physical contact is not necessary.

· causation in fact or actual cause—The actual cause of negligence.  A person who commits a negligent act is not liable unless causation in fact can be proven.

· causation—A person who commits a negligent act is not liable unless his or her act was the cause of the plaintiff’s injuries.  The two types of causation that must be proven are (1) causation in fact (actual cause and (2) proximate cause (legal cause).

· comparative negligence—A doctrine that applies to strict liability actions that says a plaintiff who is contributorily negligent for his injuries is responsible for a proportional share of the damages.

· contributory negligence—A doctrine that says a plaintiff who is partially at fault for his own injury cannot recover against the negligent defendant.

· conversion of personal property—A tort that deprives a true owner of the use and enjoyment of his or her personal property by taking over such property and exercising ownership rights over it.

· covenant of good faith and fair dealing—Under this implied covenant, the parties to a contract not only are held to the express terms of the contract but also are required to act in “good faith” and deal fairly in all respects in obtaining the objective of the contract.

· “danger invites rescue” doctrine—Doctrine that provides that a rescuer who is injured while going to someone’s rescue can sue the person who caused the dangerous situation.

· defamation of character—False statement(s) made by one person about another.  In court, the plaintiff must prove that (1) the defendant made an untrue statement of fact about the plaintiff and (2) the statement was intentionally or accidentally published to a third party.

· Dram Shop Act—Statute that makes taverns and bartenders liable for injuries caused to or by patrons who are served too much alcohol.

· duty not to willfully or wantonly injure—The duty an owner owes a trespasser to prevent intentional injury or harm to the trespasser when the trespasser is on his or her premises.

· duty of ordinary care—Collecting banks are required to exercise ordinary care in presenting and sending checks for collection.

· duty of utmost care—A duty of care that goes beyond ordinary care that says common carriers and innkeepers have a responsibility to provide security to their passengers or guests.

· false imprisonment—The intentional confinement or restraint of another person without authority or justification and without that person’s consent.

· Good Samaritan law—Statute that relieves medical professionals from liability for ordinary negligence when they stop and render aid to victims in emergency situations.

· guest statute—Statute that provides that if a driver of a vehicle voluntarily and without compensation gives a ride to another person, the driver is not liable to the passenger for injuries caused by the driver’s ordinary negligence.

· injury—The plaintiff must suffer personal injury or damage to his or her property in order to recover monetary damages for the defendant’s negligence.

· intentional infliction of emotional distress—A tort that says a person whose extreme and outrageous conduct intentionally or recklessly causes severe emotional distress to another person is liable for that emotional distress.  Also known as the tort of outrage.

· intentional interference with contractual relations—A tort that arises when a third party induces a contracting party to breach the contract with another party.

· intentional misrepresentation—(1)  Tort that occurs when a wrongdoer deceives another person out of money, property, or something else of value.  Also known as fraud or deceit;  (2) when a seller or lessor fraudulently misrepresents the quality of a product and a buyer is injured thereby.

· intentional tort—Occurs when a person has intentionally committed a wrong against (1) another person or his or her character, or (2) another person’s property.

· invasion of the right to privacy—A tort that constitutes the violation of a person’s right to live his or her life without being subjected to unwarranted and undesired publicity.

· libel—A false statement that appears in a letter, newspaper, magazine, book, photograph, movie, video, etc.

· negligence per se—Tort where the violation of a statute or ordinance constitutes the breach of the duty of care.

· negligence—A tort related to defective products where the defendant has breached a duty of due care and caused harm to the plaintiff.

· negligent infliction of emotional distress—A tort that permits a person to recover for emotional distress caused by the defendant’s negligent conduct.

· palming off—Unfair competition that occurs when a company tries to pass off one of its products as that of a rival.

· professional malpractice—The liability of a professional who breaches his duty of ordinary care.

· proximate cause or legal cause—A point along a chain of events caused by a negligent party after which this party is no longer legally responsible for the consequences of his or her actions.

· punitive damages—Damages that are awarded to punish the defendant, to deter the defendant from similar conduct in the future, and to set an example for others.

· res ipsa loquitur—Tort where the presumption of negligence arises because (1) the defendant was in exclusive control of the situation and (2) the plaintiff would not have suffered injury but for someone’s negligence.  The burden switches to the defendant(s) to prove they were not negligent.

· slander—Oral defamation of character.

· social host liability—Rule that provides that social hosts are liable for injuries caused by guests who become intoxicated at a social function.  States vary as to whether they have this rule in effect.

· strict liability—Liability without fault.

· superseding event—A defendant is not liable for injuries caused by a superseding or intervening event for which he or she is not responsible.

· tort of misappropriation of the right to publicity—An attempt by another person to appropriate a living person’s name or identity for commercial purposes.

· tort—A wrong.  There are three categories:  (1) intentional torts, (2) unintentional torts (negligence), and (3) strict liability.

· trespass to land—A tort that interferes with an owner’s right to exclusive possession of land.

· trespass to personal property—A tort that occurs whenever one person injures another person’s personal property or interferes with that person’s enjoyment of his or her personal property.

· unfair competition—Competition that violates the law.
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