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I.  Chapter 6

The pictures painted of trials and courtrooms by modern television shows and movies are decidedly unrealistic.  How trial attorneys would love to have a spotlight glow brighter and brighter on them as they stand giving an impassioned closing argument, while the rest of the room sits in darkness, like Paul Newman had in The Verdict.  Many accept the view in the jury deliberations room in Twelve Angry Men as common, and forget that the classic Anatomy of a Murder showed how many hours attorneys spend…at research.  It is against this fictional backdrop that we must try to present a more realistic picture of how our system works 
II. Chapter Objectives

· Describe the pretrial litigation process.

· Describe how a case proceeds through trial.

· Describe how a trial court decision is appealed.

· Describe how e-filings are used in court.

· Explain the use of arbitration and other nonjudicial methods of alternative dispute resolution.

III. Key Question Checklist

· Does the dispute or controversy lend itself to out-of-court resolution?

· Once jurisdiction is established, was the proper sequence of pretrial steps taken?

· Was the trial sequence properly followed?

· After the trial is completed, are any appeals from the decision applicable?

IV. Text Materials 

Section 1: Pretrial Litigation Process
Litigation is the process of bringing, maintaining, and defending a lawsuit.  It is difficult, time consuming, and expensive.  Nonjudicial dispute resolution processes have been developed to reduce the time and expense involved in lawsuits.
Pretrial Litigation Process – The pretrial process includes filing pleadings, handling discovery, motions for dismissal and pretrial judgments, and settlement conferences.
The Pleadings – This is the paperwork that is filed with the court, including the complaint, answer, cross-complaint, and reply.

The complaint is filed by the plaintiff and indicates the parties involved in the suit, alleging facts and the laws violated, and making a prayer for relief.  After it has been filed, the court issues a summons directing the defendant to appear and answer the allegations in the complaint.

The answer filed by the defendant will either admit or deny all of the allegations.  If the defendant fails to file an answer, a default judgment will be entered against him.  If he admits all of the allegations, the court will also enter a judgment against the defendant.  The defendant’s answer may assert affirmative defenses.

The defendant may also file a cross-complaint against the plaintiff, to which the plaintiff must file a reply.

Intervention and Consolidation – Other parties may intervene and become parties to the lawsuit, if they have an interest.  Additionally, the court can consolidate several lawsuits into one case if they stem from the same factual situation and if it would cause no undue bias.

Statute of Limitations – The statute of limitations is the period during which a plaintiff can bring a lawsuit.  It begins running when the plaintiff first acquires a right to sue.  Most statutes of limitations run from one to four years.  The premise is that it is unreasonable to be able to bring a suit for something many years later, when witnesses and evidence have disappeared.
Discovery – Discovery is the process by which both sides are able to discover facts about the case from the other parties and witnesses, rather than be surprised at trial.

Depositions are oral testimony given by parties or witnesses, called the deponents, and made under oath.  Parties must give a deposition; witnesses may give them voluntarily or subject to a subpoena.  The questions and the deponent’s answers are preserved as evidence for use in court.
Interrogatories are written questions submitted by one party to the other.  The answers are supplied in written form under oath, may have attached documents, and must be answered within a set time period.  Parties may also ask for a production of documents like memorandums, correspondence, tax records, and company files.
Depending on its relevance to the suit, either side can request a physical or mental examination of a party.

Section 2: Dismissals and Pretrial Judgments

Motion for Judgment on the Pleadings – Either party can make this motion after pleadings are complete, alleging that if all the facts presented in the pleadings are true, that by applying proper legal theory, they would win the lawsuit.

Motion for Summary Judgment – This asserts that there are no factual disputes to be determined by a jury, and that a judge should apply proper legal theory and determine the outcome of the lawsuit.

Section 3: Settlement Conference

Federal court rules and most state court rules permit the court to direct the parties to appear for a pretrial hearing or a settlement conference, in an attempt to help the parties reach a settlement without placing an undue burden on the court system.  Many states now refuse to award attorney fees and costs to winning parties if the amount offered by the other side at a pretrial settlement conference is the same or greater amount than the court’s final determination. 
Section 4: Trial
The Seventh Amendment guarantees the right to a jury trial in federal court cases.  Most states have similar guarantees.  Either side may request a jury trial; if both sides waive this right, the judge sits as trier of fact.

Phases of a Trial – Trials start with jury selection, called voir dire.  Each side, and the judge, is allowed to ask questions of the prospective jurors, and the attorneys may ask that biased jurors be removed.  When the appropriate number of jurors has been selected, they are impaneled, and will be sworn in to hear the case.  
Each party’s attorney is then allowed to make an opening statement where he/she summarizes the main factual and legal issues.  
Following this, the plaintiff, who bears the burden of proof, will state his/her case.  The plaintiff’s attorney will make a direct examination of witnesses and use them to introduce evidence.  The defendant’s attorney has an opportunity to cross-examine these witnesses, after which the plaintiff’s attorney can query the witnesses again under redirect examination.

The defendant then has a chance to put witnesses on the stand to rebut the plaintiff’s evidence, prove affirmative defenses, and to prove any allegations in the cross-complaint.  The plaintiff’s attorney is allowed to cross-examine these witnesses.  This may be followed by a redirect and recross examination.

After the defendant’s attorney has completed calling witnesses, the plaintiff may call witnesses to rebut the defendant’s case, and the defendant’s attorney can call additional witnesses to counter the rebuttal through a rejoinder.

After both sides have completed their case, closing arguments are allowed.  Following this, the judge will issue jury instructions, and the jury will retire for deliberations.  When they have returned their verdict, the judge will either enter a judgment for the successful party or, if there has been evidence of bias or jury misconduct, will overturn the verdict, through a judgment notwithstanding the verdict.  The judge may also reduce awards in civil cases, through a remitter.

Section 5: Appeal
Either party may appeal a decision in a civil case after entry of a final judgment.  Only a defendant can appeal a judgment in a criminal trial.  A notice of appeal must be timely filed by the appellant or petitioner.  The appellee or respondent must then file a response.

Appellant courts will only reverse lower court decisions if there has been an error of law.

Section 6: Alternative Dispute Resolution

ADR is employed to shorten the time to resolution of disagreements and reduce the expenses.

Arbitration – Arbitration involves the parties selecting a neutral third party to hear evidence and testimony and decide the dispute.  The arbitrator will enter an award, which may be binding or nonbinding upon the parties.
Federal Arbitration Act – The FAA is a federal statute that permits a party to obtain a court order to compel arbitration if the other party has refused to comply with a legitimate binding arbitration agreement.

Mediation and Conciliation – Mediation is where the two parties choose a neutral third party to assist them in reaching settlement.  The mediator does not make a decision or grant an award, but simply assists the parties in reaching an answer themselves.  Conciliation is similar to mediation, but the parties use an interested third party.

Minitrial – The attorneys for both sides present their cases to representatives of both parties who have the authority to settle the dispute, in hopes that they will then be able to negotiate a settlement.

Fact-Finding – The parties hire a neutral party to investigate the dispute and report his findings.

Judicial Referee – The court appoints a judicial referee to conduct a private trial and render a judgment, with the parties reserving their right to appeal.
V. Terms

· alternative dispute resolution (ADR)—Methods of resolving disputes other than litigation.

· answer—The defendant’s written response to the plaintiff’s complaint that is filed with the court and served on the plaintiff.

· appeal—The act of asking an appellate court to overturn a decision after the trial court’s final judgment has been entered.

· appellant—The appealing party in an appeal  Also known as petitioner.

· appellee—The responding party in an appeal.  Also known as respondent.

· arbitration clause—A clause contained in many international contracts that stipulates that any dispute between the parties concerning the performance of the contract will be submitted to an arbitrator or arbitration panel for resolution.

· arbitration—A form of ADR in which the parties choose an impartial third party to hear and decide the dispute.

· complaint—The document the plaintiff files with the court and serves on the defendant to initiate a lawsuit.

· conciliation—A form of mediation in which the parties choose an interested third party to act as the mediator.

· concurrent jurisdiction—Jurisdiction shared by two or more courts.

· consolidation—The act of a court to combine two or more separate lawsuits into one lawsuit.

· cross-complaint—Filed by the defendant against the plaintiff to seek damages or some other remedy.

· deponent—Party who gives his or her deposition.

· deposition—Oral testimony given by a party or witness prior to trial.  The testimony is given under oath and is transcribed.

· discovery—A legal process during which both parties engage in various activities to discover facts of the case from the other party and witnesses prior to trial.

· general-jurisdiction trial court—A court that hears cases of a general nature that are not within the jurisdiction of limited-jurisdiction trial courts.  Testimony and evidence at trial are recorded and stored for future reference.

· in personam jurisdiction—Jurisdiction over the parties to a lawsuit.

· interrogatories—Written questions submitted by one party to another party.  The questions must be answered in writing within a stipulated time.

· intervention—The act of others to join as parties to an existing lawsuit.

· litigation—The process of bringing, maintaining, and defending a lawsuit.

· long-arm statute—A statute that extends a state’s jurisdiction to nonresidents who were not served a summons within the state.

· mediation—A form of ADR in which the parties chose a neutral third party to act as the mediator of the dispute.

· motion for judgment on the pleadings—Motion that alleges that if all the facts presented in the pleadings are taken as true, the moving party would win the lawsuit when the proper law is applied to these asserted facts.

· motion for summary judgment—Motion that asserts that there are no factual disputes to be decided by the jury; if so, the judge can apply the proper law to the undisputed facts and decide the case without a jury.  These motions are supported by affidavits, documents, and deposition testimony.

· physical or mental examination—A court may order another party to submit to a physical or mental examination prior to trial.

· plaintiff—The party who files the lawsuit.

· pleadings—The paperwork that is filed with the court to initiate and respond to a lawsuit.

· pretrial hearing—A hearing before the trial in order to facilitate the settlement of a case.  Also called a settlement conference.

· pretrial motion—A motion a party can make to try to dispose of all or part of a lawsuit prior to trial.

· production of documents—Request by one party to another party to produce all documents relevant to the case prior to the trial.

· reply—Filed by the original plaintiff to answer the defendant’s cross-complaint.

· service of process—A summons is served on the defendant to obtain personal jurisdiction over him or her.

· statute of limitations—Statute that establishes the time period during which a lawsuit must be brought; if the lawsuit is not brought within this period, the injured party loses the right to sue.

· summons—A court order directing the defendant to appear in court and answer the complaint.

· trial briefs—Documents submitted by the parties’ attorneys to the judge that contain legal support for their side of the case.

· trier of fact—the jury in a jury trial; the judge where there is not a jury trial.

· writ of certiorari—An official notice that the Supreme Court will review one’s case.
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