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We the People of the United States, in Order to form a more perfect Union, establish Justice, insure domestic Tranquility, provide for the common defense, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the United States of America.






Preamble to the Constitution of the United States of America
I.
Teacher to Teacher Dialogue

Constitutional law is, for many legal academics, not only their reason for loving to teach, but it also provides the ultimate challenge in illustrating the constant balance of competing, legitimate, rights of the individual vis-à-vis the larger society.  The only major drawback to this material is the frustration of having the time constraints inherent in a survey course.


Because of these time limitations, I concentrate my efforts on three main objectives:


1.
The concepts of federalism, dual sovereignty, and the balancing of rights among the often-competing sovereigns of federal and state government.


2.
The enumeration of key individual civil liberties protections listed in the Bill of Rights with an 
extrapolation of those same theories to business.


3.
Socratic method case dialogues which seek not only to test the student’s own preexisting notions of what some of these key constitutional provisions mean, but also to illustrate the critical role of judicial molding of these rights in the “real world.”


I often find myself spending far more time on these materials than originally planned; yet, I have never regretted the extra time spent.  It is really a left-side, right-side dichotomy.  We can spend a lot of time in analysis of the chemical components of paint,  but the real beauty and ultimate meaning of its worth is the transformation of that paint into art.  So it is with the rules found in the Constitution.  These rules really transform themselves through judicial interpretation into reflecting what kind of society we are.  In the end, the law is about who, as a society, we chose to help, who we chose to hurt, and why.


I like to emphasize the current problems with eminent domain, and have the students do some research on it, looking for volatile or questionable applications of the process for discussion in class.  I have teams argue the legitimacy of takings for public v. private use, and what is actually “just compensation.”

I also emphasize the changes in law regarding the idea of “obscenity,” taking the students from the history of pornographic films, through George Carlin’s seven dirty words, Lenny Bruce’s arrests, to contemporary standards.  

Another volatile topic is flag burning.  The proper way to destroy a flag that has been ripped or torn is to burn it.  Congress wants to make this an illegal activity, yet many people say that it is only symbolic speech.  
II. Chapter Objectives

· Describe the concept of federalism and the doctrine of separation of powers.

· Define and apply the Supremacy Clause of the U.S. Constitution.

· Explain the federal government’s authority to regulate foreign commerce and interstate commerce.

· Explain how speech is protected by the First Amendment.

· Explain the doctrines of equal protection and due process.

III.  Key Question Checklist

· Is this business activity one that is specifically addressed in the U.S. Constitution?

· What general direction of control may be taken by the appropriate government entity?

· Are there checks and balances or power sharing?

· What are a business’s courses of action if it chooses to resist the governmental action taken against it?

· Do any constitutional rights apply?

IV.
Text Materials 
Section 1: The Constitution of the United States of America

The Articles of Confederation were adopted by the continental Congress in 1778, creating a federal Congress.  The Constitutional Congress was convened in 1787, producing the Constitution of the United States of America, which was ratified by the separate states the next year.  The Constitution established the three branches of the federal government, while protecting individual rights.
Federalism and Delegated Powers – The federal government and the 50 state governments share powers.  This is called federalism.  Certain enumerated powers are delegated to the federal government.

Doctrine of Separation of Powers – Article 1 establishes the legislative branch consisting of the House of Representatives and the Senate, and referred to as Congress.  Article II established the executive branch, providing for election of a president and vice president.  Article III establishes the judicial branch, with the Supreme Court and the federal court system.

Checks and Balances – There is a system of checks and balances built into the Constitution to ensure that no one branch becomes too powerful. The executive branch can enter into treaties only with the advice and consent of the Senate, and may veto actions by the legislature.  The legislative branch enacts statutes and creates the federal courts.  The judicial branch can review and pass judgment on the constitutionality of the acts of the other two branches.

Section 2: The Supremacy Clause

The Supremacy Clause establishes that the federal Constitution, laws, statutes, regulations, and treaties are the supreme law of the land, taking precedence over state laws.

Case 4.1:  Geier v. American Honda Motor Company


Facts:  The United States Department of Transportation is the federal administrative agency responsible for administering and enforcing federal traffic safety laws, including the National Traffic and Motor Vehicle Safety Act of 1966.  Pursuant to this act, in 1987, the Department of Transportation adopted a federal motor Vehicle Safety standard that required their 1987 vehicles to be equipped with passive restraints, including automatic seat belts or airbags.


In 1992, Alexis Geier, driving a 1987 Honda Accord automobile, collided with a tree and was seriously injured.  The car was equipped with manual shoulder and lap belts that Grier had buckled up at the time of the accident.  It was not equipped with airbags. Geier sued the American Honda Motor Company, alleging that American Honda had negligently and defectively designed the car because it lacked a driver’s side airbag, thus violating District of Columbia tort law.  The trial court dismissed.  The court of appeals affirmed.  Geier appealed to the U.S. Supreme Court, which granted review.

Issue:  Does the federal passive restraint safety standard preempt the District of Columbia’s common law tort action in which the plaintiff claims that the defendant, American Honda, which was in compliance with the federal standard, should nonetheless have equipped the 1987 automobile with airbags?


Decision:  No.


Reason:  The U.S. Supreme court held that the federal passive restraint safety standard preempted petitioner Geier’s tort lawsuit under the District of Columbia’s law against American Honda.

Section 3: The Commerce Clause

The Commerce Clause authorizes the federal government to regulate commerce between the states, with foreign nations, and with the Indian tribes.
Federal Regulation of Interstate Commerce – The federal government regulates all traffic that affects interstate commerce, even if the regulated activity is not actually interstate commerce, applying the effects on interstate commerce test.

Case 4.2:  Reno, Attorney General of the United States v. Condon


Facts:  Many state motor vehicle departments register automobiles and issue drivers licenses.  Many states also sold personal information such as names, addresses, telephone numbers, and social security numbers. 


After receiving thousands of complaints from individuals whose personal information had been sold, Congress enacted the Driver’s Privacy Protection Act of 1994.  This statute prohibits a state from selling the personal information of a person unless the person gives affirmative consent.  South Carolina sued the United States, alleging that the federal government exceeded its authority under the Commerce Clause by adopting the DPPA.


Issue:  Was the Driver’s Privacy Protection Act properly enacted pursuant to the interstate commerce clause power granted to the federal government by the U.S. Constitution? 

Decision:  Yes.


Reason:  The U.S. Supreme Court held that Congress had the authority under the Commerce Clause to enact the federal Driver’s Protection Act.

State and Local Laws Cannot Unduly Burden Interstate Commerce – The states retained the power to regulate business within their own borders under the theory of police power, allowing them to promote laws to protect the public health, safety, morals, and general welfare.  These laws may not unduly burden interstate commerce or foreign commerce.

Section 4: Bill of Rights
Added in 1791, the Bill of Rights guaranteed certain fundamental rights to natural persons, while protecting them from unwarranted intrusions by the government.  Although originally applied to the federal government only, these rights have been extended to state and local governments through the Due Process Clause of the Fourteenth Amendment.
Section 5:  Freedom of Speech

Freedom of Speech was guaranteed by the Bill of Rights.  The Supreme Court has determined that there are three categories of speech.

Fully Protected Speech – The First Amendment protects oral, written, and symbolic speech, and they cannot be regulated in any way by the government.
Limited Protected Speech – The Supreme Court determined that there are some types of speech that may be restricted as to the time, place, and manner, but may not be forbidden.  This includes offensive and commercial speech.

Unprotected Speech – The Court has held that there are six forms of unprotected speech, including dangerous speech, fighting words, speech that incites the violent or revolutionary overthrow of the government, defamation, child pornography, and obscenities.  As to the last, speech is obscene if an average person, applying contemporary community standards would find it appealing to a prurient interest, if the work, taken as a whole, lacks serious artistic, literary, political, or scientific value, or if the work describes in a patently offensive way sexual conduct.

Case 4.3:  United States v. Playboy Entertainment Group, Inc.

Facts:  Many entertainment companies, including Playboy Entertainment Group, Inc., produce and distribute sexually explicit adult entertainment features for transmission over cable television stations, usually on a pay-per-view basis.  Viewers are provided with converter boxes that scramble the usually sexually explicit materials, but with today’s analog television sets, there is often “signal bleed.”  Congress enacted Sec. 505 of the Telecommunications Act of 1996, which requires cable operators not to transmit sexually explicit materials from 6am to 10pm.  Playboy sued the federal government alleging that Sec. 505 was an overly broad restriction on free speech.  The district court declared Sec. 505 unconstitutional.


Issue:  Is Sec. 505 an overly broad restriction on content-based speech that violates free speech rights?


Decision:  Yes.


Reason:  Targeted blocking is less restrictive than banning, and the government cannot ban speech if targeted blocking is a feasible and effective means of furthering its compelling interests.

Section 6: Freedom of Religion

The First Amendment contains two separate religion clauses, the Establishment Clause and The Free Exercise Clause.

Establishment Clause – This clause prohibits the establishment of a state religion and prevents the promotion of one religion over another.
Free Exercise Clause – The Free Exercise Clause prevents the government from interfering with the free exercise of religion, preventing it from enacting laws that prohibit or inhibit individuals from participating in their chosen religions.

Section 7: Equal Protection Clause

The Fourteenth Amendment, added in 1868, prohibited discriminatory and unfair actions by the government and guaranteed equal rights to all persons.

Federal, State, and Local Government Action – The Equal Protection Clause specifically applies to state and local governments, but has been extended to the federal government as well.  Laws cannot be passed that classify and treat similarly situated persons differently.

Standards of Review – The Supreme Court has defined three different standards for reviewing equal protection: (1) the strict scrutiny test, which states that any law that classifies people based on a suspect class will be reviewed for lawfulness; (2) intermediate scrutiny test, which reviews the legality of classifications based on protected classes other than race; and (3) the rational basis test, which reviews regulations that do not involve suspect or protected classes.

Case 4.4:  Grutter v. Bollinger and the University of Michigan Law School.

Facts:  Grutter was a Caucasian resident of Michigan.  The University of Michigan Law School used race as one of the factors in considering applicants for its school.  Minorities, defined as blacks, Hispanics, and Native Americans, were given a plus factor, while Caucasians and Asians received none.  Because of this plus factor, approximately thirty-five percent of the admissions were of those minorities, but without it only ten percent would be admitted.  Grutter brought a class action suit when she was rejected.


Issue:  Does the school’s use of race as a plus factor in accepting minority applicants violate the Equal Protection Clause of the Fourteenth Amendment?


Decision:  No.


Reason:  The Supreme Court found that the use of race in this case furthered a compelling state interest and was so narrowly tailored as to accomplish that interest.

Section 8:  Due Process Clause

Both the Fifth and the Fourteenth Amendments to the Constitution contain Due Process Clauses providing that no person shall be deprived of life, liberty, or property without being given the due process of law.

Substantive Due Process – Government statutes, ordinances, and regulations must be clear on their face, and not overly broad in their scope.  The reasonable person test will be applied, and those laws unable to meet the test will be declared void for vagueness.
Procedural Due Process – The government is required to give people proper notice and a hearing before that person is deprived of life, liberty, or property.  

Although the government can take property under eminent domain for public purposes, it must give the homeowner sufficient notice and an opportunity for a hearing.  Under the Just Compensation Clause, the owner must be reasonably compensated for any takings.

Section 9: Privileges and Immunities Clause
Both Article IV of the Constitution and the Fourteenth Amendment contain the Privileges and Immunities Clause, which prohibits states from enacting laws that would unduly discriminate in favor of its residents.

V.   Answers to Critical Legal Thinking Cases 
Separation of Powers

4.1.  The U.S. Supreme Court held that the president’s seizure of the steel mills was a violation of separation of powers and unconstitutional.  The court held that the seizure order could not stand.  Youngstown Company v. Sawyer, Secretary of Commerce, 343 U.S. 579, 72 S.Ct. 863, 96 L. Ed. 1153 (1952). 

Commerce Clause

4.2.  The U.S. Supreme Court held that the Civil Rights Act of 1964 that had been enacted by Congress was constitutional.  The Commerce Clause of the U.S. Constitution grants Congress the power to regulate commerce “among the several states,” i.e., interstate commerce.  Originally, the Supreme Court interpreted the Commerce Clause to mean that the federal government could only regulate commerce that moved in interstate commerce.  The modern rule, however, allows the federal government to regulate activities that affect intrastate commerce.

     
Applying the broad “effects test” to the case at hand, the Supreme Court held that the Civil Rights Act of 1964 was constitutional under the Commerce Clause because it regulated “interstate” commerce.  The court cited the fact that the Heart of Atlanta Motel advertised in national magazines, sought out-of-state conventions, and that 75 percent of its guests were from out of state.  The court therefore held that the federal government had authority, pursuant to the Commerce Clause, to enact the Civil Rights Act of 1964 that prohibited racial discrimination in the renting of public accommodations by lodging establishments.  Heart of Atlanta Motel v. United States, 379 U.S. 241, 85 S.Ct. 348, 13 L.Ed.2d 258 (1964).

Commerce and Supremacy Clauses

4.3.  ARCO wins.  The U.S. Supreme Court held that the Washington state statute directly conflicted with a valid federal law and was therefore unconstitutional under the Supremacy Clause of the U.S. Constitution.  When Congress enacted the Ports and Waterways Safety Act and set the design and length standards for oil tankers, it considered the safety of the vessels and the environment.  The federal rules were set so that these standards would be uniform across the country and would also comply with international standards.

     
The U.S. Supreme Court held that the Washington State statute—which mandated different boat designs and smaller lengths of vessels—directly conflicted with the federal law. Under the Supremacy Clause of the U.S. Constitution, which states that federal law is the supreme law of the land, any state law which directly conflicts with valid federal law fails.  The Supreme Court held that the state statute directly conflicted with the federal statute and violated the Supremacy Clause.  Ray, Governor of Washington v. Atlantic Richfield Company, 435 U.S. 151, 98 S.Ct. 988, 55 L.Ed.2d 179 (1978.)

Undue Burden on Interstate Commerce

4.4.  No, the Iowa statute that limits the length of vehicles to 55 feet is unconstitutional.  The United States Supreme Court held that the Iowa statute created an undue burden on interstate commerce.  The U.S. Constitution reserves the right to enact laws and regulations to protect the safety, health, and welfare of its citizens.  However, these laws cannot directly conflict with valid federal laws or unduly burden interstate commerce.  Since the federal government had not chosen to regulate the size of vehicles that use the highways (a “naked” Commerce Clause), the Iowa statute must be examined to see if it creates an undue burden on interstate commerce.

     
Iowa argued that it had a right to limit the size of vehicles on highways crossing the state in order to protect the safety of its residents.  The Supreme Court rejected this argument, finding that traffic accidents are based on the number of miles driven, rather than size of vehicle.  Therefore two smaller trucks crossing Iowa would cause more accidents than one larger truck.  Also, the court held that if trucks were diverted around Iowa, Iowa was “exporting” accidents to other states.  The Supreme Court held that because of these reasons, and that all other states permitted the larger 65-foot double trailers, Iowa’s statute limiting vehicles to 55 feet unduly burdened interstate commerce in violation of the Commerce Clause and was therefore unconstitutional.  Kassel v. Consolidated Freightways Corporation, 450 U.S. 662, 101 S.Ct. 1309, 67 L.Ed.2d 580 (1981).

Privileges and Immunities Clause  

4.5.  No, the Alaska Hire statute is not constitutional.  The Privileges and Immunities Clause of the U.S. Constitution provides that “the citizens of each state shall be entitled to all privileges and immunities of citizens in the several states.”   With few exceptions, this clause prohibits a state from favoring its residents over residents of other states in granting privileges or rights.  The U.S. Supreme Court held that the Alaska Hire statute that required that employers give preference to hiring Alaska residents over residents of other states violated the Privileges and Immunities Clause.  In so holding the court stated that the Constitution “was framed upon the theory that peoples of the several states must sink or swim together, and that in the long run prosperity and salvation are in union and not division.”  The Supreme Court held that the Alaska Hire statute cannot withstand constitutional scrutiny.  Hicklin v. Orbeck, Commissioner of the Department of Labor of Alaska, 437 U.S. 518, 98 S.Ct. 2482, 57 L.Ed.2d 397 (1978).

Commercial Speech

4.6.  Yes, the City of San Diego’s zoning ordinance which prohibits commercial billboards within the city is lawful.  What is involved in this case is commercial speech.  The U.S. Supreme Court held that although commercial speech such as advertising is protected by the Freedom of Speech Clause of the First Amendment to the U.S. Constitution, it is accorded a lesser protection than other constitutionally guaranteed expressions. The Supreme Court held that commercial speech is subject to proper time, place, and manner restrictions.

     
In this case, the Supreme Court held that the twin goals of the zoning ordinance—traffic safety and aesthetic values—advanced the city’s interests and justified the prohibition on commercial billboards within the city.  The court reasoned that advertisers had other forms of speech to reach consumers, such as print media, handbills, television and radio commercials.  The Supreme Court held that the San Diego zoning ordinance was a proper time, place and manner restriction on commercial speech and did not violate the First Amendment.  Metromedia, Inc. v. City of San Diego, 453 U.S. 490, 101 S.Ct. 2882, 69 L.Ed.2d 800 (1981).

Substantive Due Process

4.7.  The Village of Hoffman Estates wins.  The U.S. Supreme Court held that the village’s ordinance that required stores that sold drug paraphernalia to be licensed by the village did not violate substantive due process.  Under substantive due process, a law is required to be clear enough on its face so that a normal citizen could read and understand it.  If a statute is overly vague, it is unconstitutional as a violation of due process.  The process requires that laws give a person of ordinary intelligence a reasonable opportunity to know what is prohibited so that he may act accordingly.  Vague laws may trap the innocent by not providing fair warning of what is expected.

     
The Supreme Court held that the village’s ordinance was facially clear.  The court held that the ordinance clearly identified the controlled drugs and that persons of ordinary intelligence could identify drug paraphernalia included in the ordinance.  The Supreme Court held that the village’s licensing ordinance was clear on its face and complied with substantive due process.  Village of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 102 S.Ct. 1186, 71 L.Ed.2d 362 (1982).

Equal Protection Clause

4.8.  Metropolitan Life Insurance Company (Metropolitan) wins.  The Supreme Court held that the Alabama statute that taxed foreign out-of-state insurance companies at a higher rate than domestic insurance companies violated the Equal Protection Clause of the Fourteenth Amendment to the U.S. Constitution.  The Supreme Court found that Alabama’s aim was purely and completely discriminatory, designed only to favor domestic industry within the state, no matter what the cost to foreign corporations also seeking to do business in the state.  The court stated “the Alabama domestic preference tax gives the 'home team' an advantage by burdening all foreign corporations seeking to do business within the state.”  The court held that under the circumstances, promotion of domestic business by discrimination against nonresident competitors is not a legitimate state purpose.  The court found no rational basis for the discriminatory tax, and held it to be an unconstitutional violation of the Equal Protection Clause of the Fourteenth Amendment to the U.S. Constitution.  Metropolitan Life Insurance Company v. Ward, Commissioner of Insurance of Alabama, 470 U.S. 689, 105 S.Ct. 1676, 84 L.Ed.2d 751 (1985).

VI.  Answers to Business Ethics Cases 

4.9.  Exercise of eminent domain powers by the city would unduly burden interstate commerce and would subordinate the interest of the NFL in a substantial way.  By preventing the relocation of the franchise, the city would affect gate receipts that provide revenue for all the clubs that play with the Raiders.  The income derived from TV and radio contracts would also be impaired.  The cost of stadium leases would be affected by the shift in bargaining power to the cities, some of which own these stadiums.  So the threat of eminent domain proceedings in other cities throughout the nation would affect national commerce in this industry, which is the very kind of parochial meddling that the Commerce Clause was designed to prohibit.  City of Oakland, California v. Oakland Raiders, 174 C. A. 3d 414, 220 Cal. Rptr. 153 (Cal. App. 1985).

4.10.  Appellees’ prosecution for burning a flag in violation of the Act is inconsistent with the First Amendment.  While flag desecration, like virulent ethnic and religious epithets, vulgar repudiations of the draft, and scurrilous caricatures is deeply offensive to many, the Government may not prohibit the expression of an idea simply because society finds the idea itself offensive or disagreeable.  United States v. Eichman, 496 U.S. 310, 110 S.Ct. 2404, 110 L.Ed.2d 287 (1990).

VII.  Terms

· Commerce Clause—Clause of the U.S. Constitution that vests Congress with the power “to regulate commerce with foreign nations.”

· commercial speech—Speech used by businesses, such as advertising.  It is subject to time, place, and manner restrictions.

· Due Process Clause—A clause to the Fifth and Fourteenth Amendments that says no person shall be deprived of “life, liberty or property” without due process of the law.

· enumerated powers—Certain powers delegated to the federal government by the states.

· Equal Protection Clause—A clause that provides that a state cannot “deny to any person within its jurisdiction the equal protection of the laws.”

· Establishment Clause—A clause to the First Amendment that prohibits the government from either establishing a state religion or promoting one religion over another.

· executive branch—The part of the government that consists of the president and vice president.

· federalism—The United States form of government; the federal government and the 50 state governments share powers.

· Fourteenth Amendment—Amendment that was added to the U.S. Constitution in 1868.  It contains the Due Process, Equal Protection, and Privileges and Immunities Clauses.

· Free Exercise Clause—A clause to the First Amendment that prohibits the government from interfering with the free exercise of religion in the United States.

· freedom of speech—The right to engage in oral, written, and symbolic speech protected by the First Amendment.

· intermediate scrutiny test—Test that is applied to classifications based on sex or age.

· judicial branch—The part of the government that consists of the Supreme Court and other federal courts.

· legislative branch—The part of the government that consists of Congress (the Senate and the House of Representatives).

· obscene speech—Speech that (1) appeals to the prurient interest, (2) depicts sexual conduct in a patently offensive way, and (3) lacks serious literary, artistic, political, or scientific value.

· offensive speech—Speech that is offensive to many members of society.  It is subject to time, place, and manner restrictions.

· preemption doctrine—The concept that federal law takes precedent over state or local law.

· Privileges and Immunities Clause—A clause that prohibits states from enacting laws that unduly discriminate in favor of their residents.

· procedural due process—Due process that requires that the government must give a person proper notice and hearing of the action before that person is deprived of his or her life, liberty, or property.

· rational basis test—Test that is applied to classifications not involving a suspect or protected class.

· strict scrutiny test—Test that is applied to classifications based on race.

· substantive due process—Due process that requires that government statutes, ordinances, regulations, or other laws be clear on their face and not overly broad in scope.

· Supremacy Clause—A clause of the U.S. Constitution that establishes that the federal Constitution, treaties, federal laws, and federal regulations are the supreme law of the land.

· United States Constitution—The fundamental law of the United States of America.  It was ratified by the states in 1788.

· unprotected speech—speech that is not protected by the First Amendment and may be forbidden by the government
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