
Chapter 4-5
Court Systems and Jurisdictions


I was never ruined but twice, once when I lost a lawsuit, and once when I won one.











Voltaire
I.   Chapter 4

Welcome to Real World 101!  A trial rarely resembles the goings on found in the entertainment media.  Trials are long, tedious, emotionally and financially draining processes for all parties concerned.  In many ways, a trial represents a failure by the parties to reach some sort of satisfactory solution of the issue beforehand.  Rarely do the parties actually want to go through a labyrinth of pleadings, motions, and the like, feeling all the while totally dependent on the sometimes questionable competence of their attorneys.  Unlike the world of entertainment, the job of an attorney is to keep his or her client out of court.  The attorney’s professional advice should anticipate and resolve potential legal problems before, rather that after, the fact, if at all possible. 

II. Chapter Objectives

· Describe state court systems.

· Describe the federal court system.

· Compare the jurisdiction of state with that of federal courts.

· List and describe the types of decisions that are issued by the U.S. Supreme Court.

· Define standing to sue and venue.

III. Key Question Checklist

· Which court has jurisdiction?

IV. Text Materials 

The highest court in the land is the Supreme Court of the United States.  Decisions issued by this court serve as precedent for all other courts in the nation.
Section 1: State Court Systems
Each state and the District of Columbia has a separate court system.

Limited-Jurisdiction Trial Courts – These courts are also referred to as inferior trial courts and hear specialized matters.  They include traffic, probate, and family courts, as well as small claims courts.  The decisions of these judges are appealable to general-jurisdiction or appellate courts.

General-Jurisdiction Trial Courts – These courts of record have the testimony and evidence recorded and stored, and hear items outside the jurisdiction of the limited-jurisdiction courts.  Decisions may be appealed to an intermediate appellate court or a state supreme court.
Intermediate Appellate Courts – Courts of appeal review the trial court record to determine if there have been any reversible errors or mistakes at law.  They may hear brief oral argument, as well.  These decisions are appealable to the state’s highest court.
Highest State Court – This court hears appeals from intermediate state courts and certain other courts.  New testimony and evidence are not allowed, and the decisions are usually final.  If a question of law is involved, it may be heard on appeal up to the U.S. Supreme Court.
Section 2: Federal Court System
Article III of the U.S. Constitution and Congress have established both the U.S. Supreme Court and the federal courts system.  Federal justices receive lifetime appointments from the president, upon the advice and consent of the Senate.

Special Federal Courts – There are four courts of limited jurisdiction in the federal system: the U.S. Tax Court which deals with federal tax matters, the U.S. Court of Federal Claims dealing with cases brought against the U.S., the U.S. Court of International Trade that sits on cases dealing with tariffs and international commercial disputes, and the U.S. Bankruptcy Court.

U.S. District Courts – The federal court system’s courts of general jurisdiction, these ninety-six courts impanel juries, receive evidence, hear testimony, and decide cases.  Appeals are made to the U.S. Court of Appeal.

U.S. Courts of Appeal – There are intermediate appellate courts in all thirteen circuits that hear appeals from the district courts, certain special courts, and administrative agencies.  Usually sitting as a three-judge panel, these courts review lower court records and administrative agency actions for errors, without hearing new testimony or oral evidence.

Section 3: U.S. Supreme Court 
Nine justices sit on the highest court in the U.S.  Administered by a chief justice who is appointed by the president; the other eight justices are called associate justices.  Appeals are heard from the federal circuit courts of appeals, special federal courts, federal district courts, and the highest state courts.  As before, no new testimony or evidence may be presented, but a brief oral argument is permitted.
Decisions by the U.S. Supreme Court – In order for the U.S. Supreme Court to hear a case, a petitioner must file a petition for certiorari with the Court.  If the case is accepted for review, the Court issues a writ of certiorari.  Decisions by the Court will be unanimous if all the justices agree as to both the outcome and the reasoning, and these decisions become precedent.  

If most of the justices agree as to both the outcome and the reasoning, then it is considered a majority decision, and the opinion issued becomes precedent.  

When the majority of the justices agree as to the outcome, but not as to the reasoning, it is called a plurality decision, and is not accepted as precedent for later decisions.

Justices that agree with the outcome, but not the reasoning in a case may write a concurring opinion, while those who do not agree with the outcome may file a dissenting opinion.

A tie decision may occur when the Supreme Court sits without all of its justices.  This will reaffirm the lower court decision, but will not serve as precedent.

Section 4: Subject Matter Jurisdiction of Courts
Jurisdiction of Federal Courts – Federal courts have limited jurisdiction to hear both federal question arising from the U.S. Constitution, treaties, federal statutes and regulations, and where there is a diversity of citizenship.  They also have exclusive jurisdiction to hear matters involving federal crimes, antitrust, bankruptcy, patent and copyright matters, suits against the U.S., and admiralty cases.
Jurisdiction of State Courts – State courts will sit on cases that are not reserved to the federal courts, like real estate law, business entity questions, sales and lease contracts, negotiable instruments, and matters of state law.

State courts have concurrent jurisdiction with the federal courts on matters involving diversity of citizenship and federal questions that do not fall within the exclusive jurisdiction of the federal courts.
Section 5: Jurisdiction of Courts
In order to bring a lawsuit, the plaintiff must have standing to sue, the court must have jurisdiction to hear the case, and the case must be brought in the proper venue.

Standing to Sue – The plaintiff must have some stake in the outcome of the suit

In Personam Jurisdiction – Personal jurisdiction is achieved by the plaintiff filing the lawsuit with a court, granting it jurisdiction over the plaintiff.  The court must also have jurisdiction over the defendant, which is obtained through service of process.  Service is usually accomplished by personal service of the summons and complaint, but may be made by some alternative form of notice.  Parties disputing the jurisdiction of the court may make a special appearance to argue their side.

In Rem and Quasi in Rem Jurisdiction – In rem jurisdiction is “jurisdiction over the thing,” and grants a court the power to hear and decide a case if the property is located in the state, even if there is no personal jurisdiction.

Quasi in rem or attachment jurisdiction allows a judgment obtained against a defendant to be collected by attaching property.

Long-Arm Statutes – Provided a nonresident person or business has some minimum contact with a state, the courts can obtain jurisdiction.
VII. Terms

· appeal—The act of asking an appellate court to overturn a decision after the trial court’s final judgment has been entered.

· appellant—The appealing party in an appeal  Also known as petitioner.

· appellee—The responding party in an appeal.  Also known as respondent.

· concurrent jurisdiction—Jurisdiction shared by two or more courts.

· consolidation—The act of a court to combine two or more separate lawsuits into one lawsuit.

· Court of Appeals for the Federal Circuit—A court of appeals in Washington, D.C., that has special appellate jurisdiction to review the decisions of the Claims Court, the Patent and Trademark Office, and the Court of International Trade.

· diversity of citizenship—A case between (1) citizens of different states and (2) a citizen of a state and a citizen or subject of a foreign country.

· exclusive jurisdiction—Jurisdiction held by only one court.

· federal question—A case arising under the U.S. Constitution, treaties, and federal statutes and regulations.

· forum-selection clause—Contract provision that designates a certain court to hear any dispute concerning nonperformance of the contract.

· general-jurisdiction trial court—A court that hears cases of a general nature that are not within the jurisdiction of limited-jurisdiction trial courts.  Testimony and evidence at trial are recorded and stored for future reference.

· in personam jurisdiction—Jurisdiction over the parties to a lawsuit.

· in rem jurisdiction—Jurisdiction to hear a case because of jurisdiction over the property of the lawsuit.

· intermediate appellate court—An intermediate court that hears appeals from trial courts.

· intervention—The act of others to join as parties to an existing lawsuit.

· jurisdiction—The authority of a court to hear a case.

· limited-jurisdiction trial court—A court that hears matters of a specialized or limited nature.

· long-arm statute—A statute that extends a state’s jurisdiction to nonresidents who were not served a summons within the state.

· petition for certiorari—A petition asking the Supreme Court to hear one’s case.

· physical or mental examination—A court may order another party to submit to a physical or mental examination prior to trial.

· plaintiff—The party who files the lawsuit.

· pleadings—The paperwork that is filed with the court to initiate and respond to a lawsuit.

· quasi in rem jurisdiction—Jurisdiction allowed a plaintiff who obtains a judgment in one state to try to collect the judgment by attaching property of the defendant located in another state.

· reply—Filed by the original plaintiff to answer the defendant’s cross-complaint.

· service of process—A summons is served on the defendant to obtain personal jurisdiction over him or her.

· small claims court—A court that hears civil cases involving a small dollar amounts.

· special federal courts—Federal courts that hear matters of specialized or limited jurisdiction.

· standing to sue—The plaintiff must have some stake in the outcome of the lawsuit.

· state supreme court—The highest court in a state court system; it hears appeals from intermediate state courts and certain trail courts.

· statute of limitations—Statute that establishes the time period during which a lawsuit must be brought; if the lawsuit is not brought within this period, the injured party loses the right to sue.

· subject matter jurisdiction—Jurisdiction over the subject matter of a lawsuit.

· United States courts of appeals—The federal court system’s intermediate appellate court.

· United States district courts—The federal court system’s trial courts of general jurisdiction.

· United States Supreme Court—The highest court in the land.  It is located in Washington, D.C.

· venue—A concept that requires lawsuits to be heard by the court with jurisdiction that is nearest the location in which the incident occurred or where the parties reside.

· writ of certiorari—An official notice that the Supreme Court will review one’s case.

Chapter 5

Constitutional Law for Business 

and Online Commerce

We the People of the United States, in Order to form a more perfect Union, establish Justice, insure domestic Tranquility, provide for the common defense, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the United States of America.







Preamble to the Constitution of the United States of America
I.
Chapter 5

Constitutional law is the foundation of our government, our society and our people.  It is amazing how many times one can point back to that original document when citing current laws and regulations.  It is the basis of which most law cases are won or lost.  It is the pattern which we follow when electing the President of the United States, or citing how we will enact a bill into law.  It is exciting to realized that something written so long ago is still as vital and important today as it was when it was written.
II. Chapter Objectives

· Describe the concept of federalism and the doctrine of separation of powers.

· Define and apply the Supremacy Clause of the U.S. Constitution.

· Explain the federal government’s authority to regulate foreign commerce and interstate commerce.

· Explain how speech is protected by the First Amendment.

· Explain the doctrines of equal protection and due process.

III.  Key Question Checklist

· Is this business activity one that is specifically addressed in the U.S. Constitution?

· What general direction of control may be taken by the appropriate government entity?

· Are there checks and balances or power sharing?

· What are a business’s courses of action if it chooses to resist the governmental action taken against it?

· Do any constitutional rights apply?

IV.
Text Materials 
Section 1: The Constitution of the United States of America

The Articles of Confederation were adopted by the continental Congress in 1778, creating a federal Congress.  The Constitutional Congress was convened in 1787, producing the Constitution of the United States of America, which was ratified by the separate states the next year.  The Constitution established the three branches of the federal government, while protecting individual rights.

Federalism and Delegated Powers – The federal government and the 50 state governments share powers.  This is called federalism.  Certain enumerated powers are delegated to the federal government.

Doctrine of Separation of Powers – Article 1 establishes the legislative branch consisting of the House of Representatives and the Senate, and referred to as Congress.  Article II established the executive branch, providing for election of a president and vice president.  Article III establishes the judicial branch, with the Supreme Court and the federal court system.

Checks and Balances – There is a system of checks and balances built into the Constitution to ensure that no one branch becomes too powerful. The executive branch can enter into treaties only with the advice and consent of the Senate, and may veto actions by the legislature.  The legislative branch enacts statutes and creates the federal courts.  The judicial branch can review and pass judgment on the constitutionality of the acts of the other two branches.

Section 2: The Supremacy Clause

The Supremacy Clause establishes that the federal Constitution, laws, statutes, regulations, and treaties are the supreme law of the land, taking precedence over state laws.

Section 4: Bill of Rights
Added in 1791, the Bill of Rights guaranteed certain fundamental rights to natural persons, while protecting them from unwarranted intrusions by the government.  Although originally applied to the federal government only, these rights have been extended to state and local governments through the Due Process Clause of the Fourteenth Amendment.

Section 5:  Freedom of Speech

Freedom of Speech was guaranteed by the Bill of Rights.  The Supreme Court has determined that there are three categories of speech.

Fully Protected Speech – The First Amendment protects oral, written, and symbolic speech, and they cannot be regulated in any way by the government.

Limited Protected Speech – The Supreme Court determined that there are some types of speech that may be restricted as to the time, place, and manner, but may not be forbidden.  This includes offensive and commercial speech.

Unprotected Speech – The Court has held that there are six forms of unprotected speech, including dangerous speech, fighting words, speech that incites the violent or revolutionary overthrow of the government, defamation, child pornography, and obscenities.  As to the last, speech is obscene if an average person, applying contemporary community standards would find it appealing to a prurient interest, if the work, taken as a whole, lacks serious artistic, literary, political, or scientific value, or if the work describes in a patently offensive way sexual conduct.

Section 6: Freedom of Religion

The First Amendment contains two separate religion clauses, the Establishment Clause and The Free Exercise Clause.

Establishment Clause – This clause prohibits the establishment of a state religion and prevents the promotion of one religion over another.

Free Exercise Clause – The Free Exercise Clause prevents the government from interfering with the free exercise of religion, preventing it from enacting laws that prohibit or inhibit individuals from participating in their chosen religions.

Section 7: Equal Protection Clause

The Fourteenth Amendment, added in 1868, prohibited discriminatory and unfair actions by the government and guaranteed equal rights to all persons.

Federal, State, and Local Government Action – The Equal Protection Clause specifically applies to state and local governments, but has been extended to the federal government as well.  Laws cannot be passed that classify and treat similarly situated persons differently.

Standards of Review – The Supreme Court has defined three different standards for reviewing equal protection: (1) the strict scrutiny test, which states that any law that classifies people based on a suspect class will be reviewed for lawfulness; (2) intermediate scrutiny test, which reviews the legality of classifications based on protected classes other than race; and (3) the rational basis test, which reviews regulations that do not involve suspect or protected classes.

Section 8:  Due Process Clause

Both the Fifth and the Fourteenth Amendments to the Constitution contain Due Process Clauses providing that no person shall be deprived of life, liberty, or property without being given the due process of law.

Substantive Due Process – Government statutes, ordinances, and regulations must be clear on their face, and not overly broad in their scope.  The reasonable person test will be applied, and those laws unable to meet the test will be declared void for vagueness.

Procedural Due Process – The government is required to give people proper notice and a hearing before that person is deprived of life, liberty, or property.  

Although the government can take property under eminent domain for public purposes, it must give the homeowner sufficient notice and an opportunity for a hearing.  Under the Just Compensation Clause, the owner must be reasonably compensated for any takings.

Section 9: Privileges and Immunities Clause
Both Article IV of the Constitution and the Fourteenth Amendment contain the Privileges and Immunities Clause, which prohibits states from enacting laws that would unduly discriminate in favor of its residents.

 Undue Burden on Interstate Commerce

V.  Terms

· Commerce Clause—Clause of the U.S. Constitution that vests Congress with the power “to regulate commerce with foreign nations.”

· commercial speech—Speech used by businesses, such as advertising.  It is subject to time, place, and manner restrictions.

· Due Process Clause—A clause to the Fifth and Fourteenth Amendments that says no person shall be deprived of “life, liberty or property” without due process of the law.

· enumerated powers—Certain powers delegated to the federal government by the states.

· Equal Protection Clause—A clause that provides that a state cannot “deny to any person within its jurisdiction the equal protection of the laws.”

· Establishment Clause—A clause to the First Amendment that prohibits the government from either establishing a state religion or promoting one religion over another.

· executive branch—The part of the government that consists of the president and vice president.

· federalism—The United States form of government; the federal government and the 50 state governments share powers.

· Fourteenth Amendment—Amendment that was added to the U.S. Constitution in 1868.  It contains the Due Process, Equal Protection, and Privileges and Immunities Clauses.

· Free Exercise Clause—A clause to the First Amendment that prohibits the government from interfering with the free exercise of religion in the United States.

· freedom of speech—The right to engage in oral, written, and symbolic speech protected by the First Amendment.

· intermediate scrutiny test—Test that is applied to classifications based on sex or age.

· judicial branch—The part of the government that consists of the Supreme Court and other federal courts.

· legislative branch—The part of the government that consists of Congress (the Senate and the House of Representatives).

· obscene speech—Speech that (1) appeals to the prurient interest, (2) depicts sexual conduct in a patently offensive way, and (3) lacks serious literary, artistic, political, or scientific value.

· offensive speech—Speech that is offensive to many members of society.  It is subject to time, place, and manner restrictions.

· preemption doctrine—The concept that federal law takes precedent over state or local law.

· Privileges and Immunities Clause—A clause that prohibits states from enacting laws that unduly discriminate in favor of their residents.

· procedural due process—Due process that requires that the government must give a person proper notice and hearing of the action before that person is deprived of his or her life, liberty, or property.

· rational basis test—Test that is applied to classifications not involving a suspect or protected class.

· strict scrutiny test—Test that is applied to classifications based on race.

· substantive due process—Due process that requires that government statutes, ordinances, regulations, or other laws be clear on their face and not overly broad in scope.

· Supremacy Clause—A clause of the U.S. Constitution that establishes that the federal Constitution, treaties, federal laws, and federal regulations are the supreme law of the land.

· United States Constitution—The fundamental law of the United States of America.  It was ratified by the states in 1788.

· unprotected speech—speech that is not protected by the First Amendment and may be forbidden by the government
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