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“International law, or the law that governs between nations, has at times, been like the common law within states, a twilight existence during which it is hardly distinguishable from morality or justice, till at length the imprimatur of a court attests its jural quality.”













Justice Cardozo
I.  Teacher to Teacher Dialogue

   By definition, sovereignty incorporates the notion of freedom from external controls and supreme power over one’s own affairs.   A nation does need to have ultimate control over its internal affairs, but its national interests and the welfare of its citizens do not end at its borders.  Nations, just like individuals, can only find protection for their own rights when they are willing to honor the rights of others.  Law eventually works its way through to a system of cooperative behavior for the larger mutual good.  Law, domestic or international, calls for some sacrifice of individual freedoms for the betterment of the corporate body.  This is the fundamental reality upon which all law is ultimately based.  Consequences of the failure to honor that reality at the global level are readily apparent to all of us.  If the role of law is to act as a mechanism for civilization and to make violence the last resort, then international law is a goal worth striving for by all nations, even at the cost of some of their respective autonomies.

II. Chapter Objectives

· Describe the federal government’s power under the Foreign Commerce and Treaty Clauses of the U.S. Constitution.

· List and describe the sources of international law.

· Describe the functions and governance of the United Nations.

· Describe the North American Free Trade Agreement (NAFTA) and other regional economic organizations.

· Describe the World Trade Organization (WTO) and explain how its dispute resolution procedure works.

III. Key Question Checklist
· Who has the authority to act—the federal government or the states?

· What are the sources of international law?

· What are the main international organizations that may be used to help resolve international disputes between nations?

· What are some of the legal principles used to help resolve international disputes?
IV.  Text Materials 

The law that governs affairs between nations is called international law.  There is no single legislative source, nor single world court that interprets international law.  There are several courts and tribunals that decide international disputes of parties that agree to appear before them.    There is also no world executive branch that can enforce international laws, so nations often do not recognize laws enacted by other countries or international organizations.
Section 1 : The United States and Foreign Affairs
The Foreign Commerce Clause vests Congress with the power to regulate commerce with foreign nations and the Treaty Clause empowers the president, by and with the advice and consent of the Senate, to make treaties.
Section 2 : Sources of International Law
Treaties and Conventions – A treaty is a formal agreement between two (bilateral) or more (multinational) nations that is signed and ratified by each party.  Conventions are treaties that are sponsored by international organizations and normally have many signatories.

Custom – Custom describes a practice that two or more nations follow when dealing with each other.  It is consistent and recurring, and is acknowledged as binding.

General Principles of Law – These are principles of law that are recognized by civilized nations and are common to the national laws of the parties.

Judicial Decisions and Teachings – The judicial decisions and writings of the most qualified scholars of the various nations involved in the dispute.

Section 3: The United Nations

The U.N. was created by a multinational treaty with an eye toward maintaining peace and security in the world, promoting economic and social cooperation, and protecting human rights.
Governance of the UN – The UN is composed of the General Assembly, which is the legislative body of the UN and is composed of all member nations; the Security Council, composed of 15 members, five of which are permanent members, and ten which serve two-year terms; and the Secretariat, which administers the day-to-day operations under the secretary-general, who is elected by the General Assembly.
International Court of Justice – The World Court is the judicial branch of the UN, and is located in The Hague.  It consists of fifteen judges who serve nine-year terms, with not more than two from any single nation.
UN Agencies – There are a number of autonomous agencies dealing with a number of economic and social problems including UNESCO, INICEF, the IMF, the World Bank, and IFAD.
The International Monetary Fund (IMF) – The IMF is an agency of the UN that helps to promote sound monetary, fiscal, and macroeconomic policies throughout the world by providing assistance to needy countries.  It provides short-term loans to its over 180 member nations.

The World Bank – The World Bank is financed by contributions from developed nations, and provides money to developing countries in order to fund humanitarian purposes and to relieve poverty.  It provides money to build roads, dams, water projects, hospitals, and develop agriculture, in the form of long-term low-interest loans, as well as debt relief for these same loans.
Section 4: Regional International Organizations

There are several regional organizations whose purpose is to promote peace and security as well as economic, social, and cultural development.

The European Union – The Common Market is composed of a number of countries in Western and Eastern Europe.  The Council of Ministers is composed of representatives from each member nation and vote on significant issues and changes to the treaty.  The EU commission is independent of the member nations and has the authority to enact legislation and enforce its regulations.  The EU has eliminated custom duties among its member nations, has established common customs tariffs, and has created a single monetary unit and a common monetary policy.

North American Free Trade Agreement (NAFTA) – In 1992, NAFTA was signed by the U.S., Mexico, and Canada, creating a massive free-trade zone, eliminating or reducing most of the tariffs, duties, and quotas among the three countries, and establishing special protection for favored industries.  The results are lower prices for a wide variety of goods, and a competitive supernational trading region that can compete with Asia or the EU.

Free Trade Area of the Americas – FTAA was created as an extension of NAFTA, and would be composed of all the nations of North, Central, and South America, reducing trade barriers and creating a trading zone with seamless economic borders.

Latin, Central, and South American Economic Communities – There are several regional organizations combining Latin American countries and the Caribbean, including the Central American Common Market, MERCOSUR, the Caribbean Community, and the Andean Common Market.

Asian Economic Communities – Since 1967, the Association of South East Asian Nations has operated as a cooperative community.

African Economic Communities – There are several economic communities in Africa, including ECOWAS, the Economic and Customs Union of Central Africa, EAC, and the Organization of African Unity.

Middle Eastern Economic Communities – The best known economic organization is OPEC, which consists of eleven oil-producing and exporting countries.  Another organization that was established as an economic trade area is the Gulf Cooperation Council.

Regional Courts – Regional courts have been created by treaty to handle disputes among signatories, but usually lack the mechanisms to enforce their judgments.

Section 5: The World Trade Organization (WTO)

The WTO was created as a multilateral treaty that establishes trade agreements and limits tariffs and trade restrictions among its more than 130 member nations.  The WTO has been referred to as the “Supreme Court of Trade,” and has the jurisdiction to enforce trade agreements.

China Joins the WTO – In 2002, China became a member of the WTO and a full partner in the world’s trading system.  Their admission is not without critics who question the lack of environmental protection for their industrialized economy, and worry over the flood of jobs moving from the U.S. to China.
WTO Dispute Resolution – The WTO hears and decides trade disputes between member nations.  Disputes are heard by a three-member panel made up of professional judges from member nations.  Their report is referred to the dispute settlement body of the WTO, which adopts the findings unless a consensus of the members votes otherwise.  Most of the reports are adopted.  There is an appellate body to which a party can appeal any decision, made up of three members selected from member nations.  The proceedings, including appeals, are completed within 12 months.

Section 6: National Courts Decide International Disputes
Most cases involving international law are heard by the courts of individual nations, including almost all of the cases involving international business transactions.  In the U.S., these are brought in federal district courts.
Judicial Procedure – Most international contracts will include a choice of forum clause which designates which nation’s court will have jurisdiction to hear disputes, and a choice law clause that designates which country’s laws will be applied.

The Act of State Doctrine – This doctrine states that judges in one country cannot question the validity of an act committed by another country within that other country’s borders, based on the principle that a country has absolute authority over what transpires within its own borders.
The Doctrine of Sovereign Immunity – The doctrine of sovereign immunity establishes that countries are immune from lawsuits in the courts of other countries.  

Exceptions from the Doctrine of Sovereign Immunity – The U.S. grants immunity to qualified countries, as codified under FSIA, which provides that a foreign country is not immune if it has waived its immunity or if the action is based upon commercial activities carried on in the U.S. by a foreign country, or is carried on outside the U.S. but directly impacts the U.S.
International Arbitration – An alternative to litigation is arbitration, which is a nonjudicial method of dispute resolution.   An arbitration clause is usually included in the contract, specifying which country’s laws will be applicable.  An arbitrator issues an award instead of a judgment.

Jewish Law and the Torah – Jewish law is based on the Torah, which prescribes all the rules of religious, political, and legal life.  Problems are determined by Halakhah (rabbinic jurisprudence) and are administered by rabbi-judges sitting as the Beis Din, or house of judgment.  
Islamic Law and the Koran – The Islamic law system is derived from the Koran, the Sunnah, and reasonings by Islamic scholars.  Islamic law was frozen in the tenth century when scholars closed the door on independent reasoning.  Today, Islamic law (Shari’a) is used primarily in marriage, divorce, inheritance, and criminal law, and is ignored in commercial transactions.
Hindu Law – Dharmasastra - Hindu law is based on neither civil codes nor court decisions, but on the works of private scholars that were recorded in law books (smitris/dharmasastra) as the doctrine of proper behavior.  Most Hindu law is concerned with family matters and the law of succession.
V.  Terms
· Act of State Doctrine—States that judges of one country cannot question the validity of an act committed by another country within that other country’s borders.  It is based on the principle that a country has absolute authority over what transpires within its own territory.

· appellate body—A panel of seven judges selected from WTO member nations that hears and decides appeals from decisions by the dispute settlement body.

· arbitration clause—A clause contained in many international contracts that stipulates that any dispute between the parties concerning the performance of the contract will be submitted to an arbitrator or arbitration panel for resolution.

· arbitration—A form of ADR in which the parties choose an impartial third party to hear and decide the dispute.

· choice of forum clause—Clause in an international contract that designates which nation’s court has jurisdiction to hear a case arising out of the contract.  Also known as a forum-selection clause.

· choice of law clause—Clause in an international contract that designates which nation’s laws will be applied in deciding a dispute.

· custom—The second source of international law, created through consistent recurring practices between two or more nations over a period of time that have become recognized as binding.
· dispute settlement body—A board comprised of one representative from each WTO member nation that reviews panel reports.

· doctrine of sovereign immunity—States that countries are granted immunity from suits in courts of other countries.

· European Community (Common Market)—Comprises many countries of Western Europe; created to promote peace and security plus economic, social, and cultural development.

· European Court of Justice—The judicial branch of the European Community located in Luxembourg.  It has jurisdiction to enforce European Community law.

· extradition—Sending a person back to a country for criminal prosecution.

· Foreign Commerce Clause—Clause of the U.S. Constitution that vests Congress with the power “to regulate commerce with foreign nations.”

· Foreign Sovereign Immunities Act—Exclusively governs suits against foreign nations that are brought in federal or state courts in the United States; codifies the principle of qualified or restricted immunity.

· general principles of law—The third source of international law, consisting of principles of law recognized by civilized nations.  These are principles of law that are common to the national law of the parties to the dispute.

· International Court of Justice—The judicial branch of the United Nations that is located in The Hague, the Netherlands.  Also called the World Court.

· international law—Laws that govern affairs between nations and that regulate transactions between individuals and businesses of different countries.

· judicial decisions and teachings—The fourth source of international law, consisting of judicial decisions and writings of the most qualified legal scholars of the various nations involved in the dispute.

· national courts—The courts of individual nations.

· Panel—A panel of three WTO judges that hears trade disputes between member nations and issues “a panel report.”

· sources of international law—Sources that international tribunals rely on in settling international disputes.

· treaties and conventions—The first source of international law, consisting of agreements or contracts between two or more nations that are formally signed by an authorized representative and ratified by the supreme power of each nation.

· Treaty Clause—Clause of the U.S. Constitution that states the president “shall have the power...to make treaties, provided two-thirds of the senators present concur.”

· United Nations—An international organization created by multilateral treaty in 1945.

· World Trade Organization—An international organization of more than 130 member nations created to promote and enforce trade agreements among member nations.
489
490
491

