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Good government is an empire of laws.










John Adams
I.  Teacher to Teacher Dialogue


An acquaintance of mine spent nearly thirteen years working in the federal bureaucracy as a U.S. estate and gift tax attorney.  During his tenure with the government, he was asked to conduct classes in tax law for newly hired attorneys and the rest, as they say, is history.  I have worked for the past several years with the Department of Justice, rendering advice and working as an expert witness.

Having this sort of work experience brought a personal dimension to the classroom that stirs mixed emotions.  As with any long-term job experience, the memories tend to be a mix of the good, the bad, and the ugly.  From the students’ perspective, it gave him a chance to bring in another side to the presentation—the perspective of a government employee with all the frustration that goes with trying to move a mountain of bureaucratic inertia.  Many of you may have similar experiences either as government employees or as lawyers who dealt with government agencies for your clients.  Use that experience to bring the real world into the classroom in this and every chapter.  Your students will thank you for it.

A labyrinth is identified as a structure or garden characterized by an extremely complex maze with tortuous dead ends and blind alleys.  Anyone who has dealt with a large governmental bureaucracy can readily appreciate the frustrations of trying to get through the maze with sanity intact.  Our government’s burgeoning growth of administrative agencies at every level is indeed cause for concern for its constituents.  According to statistics published by the Department of Labor, the federal government alone has over 3.5 million civilian employees and there are almost 22 million state and federal government employees in the United States in 2005.  In spite of constant calls to reduce the size of government’s role in the average person’s affairs, that role has grown tremendously as reflected in these statistics.  The media headlines may be focused on the goings on in the capitol, but the real functions of government are carried out “in the trenches” by this “fourth branch of government” every day.  This chapter seeks to outline the basic ground rules about how the agencies are created, how they are authorized to act, and what controls have been put in place so as to protect the rights of both the citizenry and the government.


The basic function undertaken by these administrative agencies is to carry out the ministerial functions necessary to the operation of the government.  These functions are first authorized by what are called organic statutes, which create the agency, and enabling statutes, which delegate certain powers to the agency to act for the executive, legislative, or judicial branches of government.  It is interesting to note at the outset that the “clean functional lines” of executive, legislative, and judicial can and do often become quickly blurred when examining the breadth and scope of administrative agency activities.


Once the existence of the agency is settled upon and its scope of authority is established, you must then look to see if it is acting within that scope vis-a-vis the particular issue at hand.  Remember the basic assumption here is that the executive branch, legislative branch, or judicial branch has chosen to designate and delegate a certain portion of its authority to act.  This delegation is based on the presumption that the agency can be expected to have certain levels of expertise, scales of economy, and attention to detail which could not be readily expected of the policy makers.  The next step is to see if the power in question was in fact truly delegated, and if so, is it being properly exercised by the agency?


The mechanisms for control of agency powers are relatively sparse given the scope of agency activity.  The key provisions for control of agency powers are found in the executive branch chain of command and in the overview powers vested in the judiciary.  In addition, there have been a number of specific information access type statutes such as the Freedom of Information Act, the Government in the Sunshine Act, the Privacy Act, and the Administrative Procedure Act to help persons dealing with these agencies to get through the labyrinth.  What it all points to is that we do live in an age of specialization, like it or not.  The days of dealing directly with your elected representative are simply long gone, if in fact, they ever were there in the first place.  We need this specialization in many ways in order for the functions of government to be truly effective.  Yet one can’t help but wonder if there might be a better way.


II.  Chapter Objectives

· Describe government regulation.

· Define administrative law.

· List and explain the functions of administrative agencies.

· Describe the provisions of the Administrative Procedure Act.

· Explain the procedure for judicial review of administrative agency decision.

III.  Key Question Checklist

· What is the source for the government regulation:  executive, legislative, or judicial?

· How was that source of authority given its authority to act?

· If there is a conflict between a person and an administrative agency, what control can be exerted over the agency? 

IV.  Text Materials 

Section 1: Administrative Agencies

Administrative agencies have been created by both the legislative and executive branches of our federal and state governments, for the purpose of administering and enforcing laws.  
Federal Administrative Agencies – Federal administrative agencies are created by either Congress or the executive branch, and have broad regulatory powers.

State Administrative Agencies – These agencies are created by the individual states, local governments, and municipalities, and have greatly impacted business and private property ownership.

General Government Regulation – Administrative agencies affect businesses and industries, regulating matters as different as Labor unions and consumer products.

Specific Government Regulation – Some administrative agencies regulate specific industries, like the FAA and OCC.

Section 2: Administrative Law

Administrative law consists of both substantive and procedural laws.
Administrative Procedure Act – The APA established the administrative procedures like notice and hearing requirements and procedures for rule making.
Administrative Law Judge – Administrative proceedings employ an employee of the agency, an ALJ, as the sole determiner in each case.  They issue an order stating the reason for their decisions, which become final if not appealed.

Delegation of Power – The delegation doctrine states that an administrative agency can be delegated powers to act in the stead of the legislative, executive, or judicial branches.  Acts outside their assigned scope have been declared unconstitutional. 

Rule Making – Statutes have given administrative agencies the power to issue substantive rules, provided that they follow the procedures established by the APA.  They can also issue rules that interpret existing statutes, as well as statements of policy explaining their proposed courses of action.
Case 43.1:  Food and Drug Administration v. Brown & Williamson Tobacco Corporation


Facts:  The FDA is empowered by the Food, Drug, and Cosmetics Act to regulate “drugs and devices.”  In 1996, the FDA asserted jurisdiction to regulate tobacco products as a drug or device.


Issue:  Did the FDA have jurisdiction to regulate tobacco products?


Decision:  No.


Reason:  Tobacco is not a drug under the Food, Drug, and Cosmetics Act.  Therefore, the FDA could not regulate it.  Congress already specifically regulates tobacco products through warning laws, no advertising on television or radio, and no sale of tobacco products to minors.

Licensing Power – In order to enter into certain types of industries, statutes often require licenses be acquired from administrative agencies.
Judicial Power – Administrative agencies often have the power to adjudicate issues through administrative procedures, provided the procedural Due Process Clause of the federal and state governments is followed.

Executive Power – Administrative agencies are usually granted powers of investigation and prosecution of violations of statutes and administrative rules and orders.  They are also granted subpoena power in order to acquire the necessary information.
Administrative Searches – Administrative agencies are also empowered to conduct searches, subject to the Fourth Amendment.

Case 43.2:  New York v. Burger 

Facts:  Pursuant to a New York statute, the NYPD entered Joseph Burger’s business property, inspected it, and discovered that he was dismantling automobiles without a license and had failed to keep the records required by the statute.  They also discovered that he was in possession of stolen vehicles and parts for which they prosecuted him.  Burger moved to suppress the evidence of his possession of stolen vehicles and parts under the search and seizure clause of the Fourth Amendment.


Issue:  Does the warrantless search of an automobile junkyard pursuant to a state statute that authorized such search constitute an unreasonable search and seizure in violation of the Fourth Amendment?


Decision:  The warrantless search of Burger’s junkyard did not constitute an unreasonable search in violation of the Fourth Amendment.  The evidence need not be suppressed. 

     
Reason:  Blackmun, J.  The Fourth Amendment applies to business property.  The owner or operator has an expectation of privacy in commercial property in regard to searches whether conducted by police or agency bureaucrats. However, an owner of a business in an industry that is closely regulated has a “reduced expectation of privacy.”  The regulatory statute establishes that the junkyard operated by Burger was in a closely regulated industry.


This warrantless inspection will be deemed reasonable only if three criteria are met.  They are met in this case.  First, the government does have the required substantial interest in regulating the junkyard industry; the thefts of motor vehicles have increased in New York and this industry is associated with thefts of motor vehicles.  Second, the regulation provided by the statute reasonably serves the state’s substantial interest.  The problem of these thefts can be efficiently addressed by controlling receivers of stolen vehicles and parts who often engage in the dismantling of automobiles at junkyards.  The regulations are designed to discourage such use of junkyards and to provide assistance in tracing the origin and destination of parts.  Thus, it is reasonably necessary to conduct these warrantless searches to further its purposes.  Third, by informing the owners and operators of these businesses of the inspections, the nature, the regularity of them, and what to do to comply with the statutory requirements, the regulation provides the constitutionally required adequate substitute for a warrant.  The warrantless search therefore “clearly” falls within the well-established exception to the warrant requirement.

Section 3: Judicial Review of Administrative Agency Actions
Both federal statutes and the APA allow for judicial review of final federal administrative actions.  Appeals are filed by the petitioner to an appropriate federal court.  Similar procedures are followed to appeal state administrative actions. 

Standards of Judicial Review – The courts will consider whether the issues raised are questions of law, in which case the court may substitute its own judgment, or questions of fact, in which case the court usually defers to the agency.
Section 4: Disclosure of Agency Action 
Responding to public concern over secret administrative agency actions, Congress enacted several statutes promoting disclosure.

The Freedom of Information Act – The FOIA gives the public access to most documents by requiring agencies to publish rules, regulations, and interpretations in the Federal Register.  It also establishes administrative costs and response times for requests for information, as well as clearly delineating which documents, or parts of documents, may be excluded from release.

The Government in the Sunshine Act – This act opened most federal administrative agency meetings to the public, and established the rules by which some meetings may be kept be kept closed, subject to judicial review.
The Equal Access to Justice Act – The Equal Access Act protects persons from harassment from federal administrative agencies, and establishes the procedures and punishments for wrongful actions.

Privacy Act – The Privacy Act establishes what information may be collected by a federal administrative agency about an individual.
V.  Answers to Business Law Cases

Administrative Procedure
43.1.  Yes, 12 U.S.C. 1818(g) is constitutional and does not violate the Due Process Clause to the U.S. Constitution.  The U.S. Supreme Court held Mallen was not entitled to a presuspension hearing.  The Supreme Court reasoned that Bugren enacted comprehensive federal banking laws, to regulate the banking industry banking laws such as Section 1818(g), are devised to protect the interests of depositors and to prevent the potentially debilitating effect of public loss of confidence in the banking industry.  Section 1818(g) gives federal banking agencies the authority to take immediate action to suspend an officer or director of an insured bank if he is formally charged with a felony involving dishonesty.  The Supreme Court held that Mallen was not entitled to a presuspension hearing, since the important government interest in protecting depositors and maintaining public confidence justified prompt action before a suspension hearing was held.

     
The court held that Mallen was not denied a sufficient, prompt postsuspension hearing.  Although a bank officer has an important constitutionally protected interest in continued employment, he also has an interest in seeing that a decision concerning his continued suspension is not made with haste.  Thus, even a delay of the full 90 days allowed by Section 1818(g) for a postsuspension administrative decision does not offend the requirement of due process.  The Supreme Court also held that there is no inexorable requirement that oral testimony be heard in every administrative proceeding.  The court held that there was no due process violation in the FDIC’s use of Section 1818(g) in this case.  Federal Deposit Insurance Corporation v. Mallen, 486 U.S. 230, 108 S.Ct. 1780, 100 L.Ed.2d 265 (1988).

Rule Making

43.2.  The Community Nutrition Institute wins, and the Federal Food and Drug Administrative (FDA) must follow notice‑and‑comment procedures in adopting its “action levels” rules regarding the amount of contaminants permitted in food.  Under the Administrative Procedure Act (APA), federal administrative agencies may only adopt the notice‑and‑comment procedures of the act that are followed.  Notice of proposed rule making must be published in the Federal Register and the public must be given an opportunity to file written comments concerning the proposed rule.  The adoption of interpretive rules or statements of policy by an agency does not require notice and comment.

     
The issue in this case is whether the “action levels” for contaminants in food adopted by the FDA constitutes a legislative rule or not.  The distinction between legislative rules and interpretive rules or policy statements has been described as “tenuous.”  The court held that a legislative rule is one that has present and binding effect.  The court held that the “action levels” adopted by the FDA have a present and binding effect‑‑that is, food processors that violate the rules will have proceedings brought against them by the FDA, while processors who stay within the action levels will not be subject to FDA proceedings.  The court held that “action levels” were not interpretive rules or statements of policy.  Because the court held that the FDA’s action levels were substantive or legislative rules, the FDA must follow the notice‑and‑comment procedure of the ADA.  Community Nutrition Institute v. Young, 818 F.2d 943 (D.C. Cir. 1987).

Rule Making
43.3.  Yes, the Federal Communications Commission (FCC) exceeded its statutory authority in adopting its public access rules for cable television operators.  An administrative agency has only that power which is delegated to it by Congress.  In this case, Congress enacted the Communications Act and created the FCC to administer the act.  The act specifically states that “broadcasting shall not be deemed a common carrier.”  The U.S. Supreme Court held that the FCC, in adopting its public access rules, exceeded its statutory authority because these rules treated the cable television industry as a common carrier.

     
The court held that the Communications Act foreclosed any discretion in the FCC to impose access requirements amounting to common carrier obligations on broadcast systems.  Under the FCC’s rules cable systems are obligated to hold out dedicated channels to certain users, are prohibited from determining the content or influencing the content of this access programming, must provide equipment to these users, and are limited on how much they can charge these users for services.  This is clearly treating cable systems as a common carrier.  The Supreme Court held that the FCC had exceeded its statutory authority in its rule‑making adopting its public access rules for cable television.  The rules must fall as unlawful.  Federal Communication Commission v. Midwest Video Corporation, 430 U.S. 689, 99 S.Ct. 1435, 59 L.Ed.2d 692, (1979).

Administrative Regulation

43.4.  Yes, the Federal Communications Commission’s (FCC) regulation and censoring of Pacifica Foundation (Pacifica) in this case was lawful and constitutional.  The U.S. Supreme Court held that Congress had asserted the Federal Communications Act which specifically forbids the use of any “obscene, indecent, or profane language by means of radio communications.”  The Supreme Court held that the FCC did not exceed its delegated power when it found George Carlin’s “Filthy Words” monologue to be indecent and thereby not proper to be broadcast by a radio station.

     
The Supreme Court also addressed the First Amendment Freedom of Speech issue that was raised by Pacifica.  The court held that all forms of communication broadcasting have the most limited First Amendment protection.  The court stated that radio stations were subject to “time, place, and manner” restrictions regarding broadcasts.  Thus, the Communications Act’s prohibition against “indecent” broadcasts was justified because (1) the broadcast media have a uniquely pervasive presence in the lives of all Americans and (2) broadcasting is uniquely accessible to children.  Based on this reasoning, the Supreme Court upheld the FCC’s order against Pacifica Foundation.

     
Justice Brennan wrote a dissenting opinion in which he stated that the government’s regulation of the content of broadcasting isolated the Free Speech Clause of the First Amendment.  Brennan wrote that Court’s decision reduces the adult population to hearing only what is fit for children, conflicts with the time‑honored right of a parent to raise a child as he sees fit, and could lead to a banning from radio of a myriad of literary works, novels, poems, and plays by the likes of Shakespeare, Joyce, and Hemingway.  Brennan argued that if people were offended by what was on the radio they could turn it off with a minimum of effort.  Federal Communications Commission v. Pacifica Foundation, 438 U.S. 726, 98 S.Ct. 3026, 57 L.Ed.2d 1073 (1978).

License
43.5.  No, the Interstate Commerce Commission’s (ICC) grant of licenses to three motor carriers and denial of 10 applicants was not overturned on appeal.  Congress often creates administrative agencies to regulate specific industries and delegates power to these agencies to grant or deny licenses to applicants who want to enter these industries.  In this case, the ICC was created to regulate motor carriers and was delegated power to grant or deny licenses (certificates) to operate motor carriers.  Courts generally give deference to the expertise of administrative agencies in licensing matters, and will only overturn a licensing decision if it finds that the agency’s decision was “arbitrary, capricious, or an abuse of discretion.”  [5 U.S.C. 706(2)(a)]

     
The U.S. Supreme Court stated that under the arbitrary and capricious standard the scope of judicial review is a narrow one.  The court is not empowered to substitute its judgment for that of the administrative agency.  The agency, however, must articulate a rational connection between the facts formed and the choice made.  The Supreme Court found that there was a rational connection between the voluminous evidence considered by the ICC and its decision in this matter.  The Supreme Court upheld the ICC’s order granting licenses to three motor carriers and denying the applications of the other 10 applicants.  Bowman Transportation, Inc. v. Arkansas‑Best Freight System, Inc., 419 U.S. 281, 95 S.Ct. 438, 42 L.Ed.2d 437 (1974).

VI.  Answers to Business Ethics 

Business Ethics

43.6. Yes, the warrantless searches of stone quarries authorized by the Federal Mine Safety and Health Act are constitutional.  The Fourth Amendment to the U.S. Constitution protects persons and businesses from unreasonable searches.  Inspections of commercial property may be unreasonable if they are not authorized by law or are unnecessary for the furtherance of federal interests.  Generally, searches made pursuant to a validly issued warrant are reasonable.  However, the assurance of regularity provided by a warrant may be unnecessary under certain inspection schemes.

     
The Supreme Court held that warrantless inspections required by the Mine Safety and Health Act do not offend the Fourth Amendment.  The court stated that it is undisputed that there is a substantial federal interest in improving the health and safety conditions in the nation’s underground and surface mines.  In enacting the statute, Congress was plainly aware that the mining industry is among the most hazardous in the country and that the poor health and safety record of this industry has significant deleterious effects on interstate commerce.

     
The Supreme Court stated that in designing an inspection program, Congress expressly recognized that a warrant requirement could be effectively frustrated by the notorious ease with which many safety and health hazards may be concealed if advance warning of an inspection had to be given.  The Supreme Court held that the warrantless search provision of the act is specifically tailored to address these concerns, and that the owner of a mine cannot help but be aware that he will be subject to effective inspection.  The Supreme Court held that the warrantless searches of mines does not violate the Fourth Amendment.  Donovan, Secretary of Labor v. Dewey, 452 U.S. 594, 101 S.Ct. 2534, 69 L.Ed.2d 262 (1981).

Business Ethics

43.7.  No, there was not a violation of due process when the Wisconsin Examining Board investigated the matter against the appellee, issued charges against him, held a hearing over the matter, issued an order finding that the appellee had violated Wisconsin statutes and temporarily suspended appellee’s license to practice medicine in Wisconsin.  The court found the constitutionality as being whether “for the Examining Board temporarily to suspend Dr. Larkin’s license at its own contested hearing on charges evolving from its own investigation would constitute a denial to him of his rights to due process.”

     
The Supreme Court stated that a fair trial in a fair tribunal is a basic requirement of due process.  This applies to administrative agencies that adjudicate as well as to the courts.  In pursuit of this end, various situations have been identified in which experience teaches that the probability of actual bias on the part of the judge or decision maker is too high to be constitutionally tolerable; for example, where the judge has a financial interest in the outcome of the case.  Regarding administrative agencies, the court stated:

The contention that the combination of investigative and adjudicative functions necessarily creates an unconstitutional risk of bias in administrative adjudication has a much more difficult burden of persuasion to carry.  It must overcome a presumption of honesty and integrity in those serving as adjudicators and it must convince that, under a realistic appraisal of psychological tendencies and human weakness, conferring investigative and adjudicative powers on the same individuals poses much risk of actual bias or prejudgment that the practice must be forbidden if the guarantee of due process is to be adequately implemented.

     
The Supreme Court held that it is not a violation of procedural due process for an administrative agency to possess and use investigative adjudicative powers concerning the same matter.  The only requirement is that different members of the agency perform each of these functions.  Withrow v. Larkin, 421 U.S. 35, 95 S.Ct. 1456, 43 L.Ed.2d 712 (1975).
VII.  Terms

· administrative agencies—Agencies that the legislative and executive branches of federal and state governments establish.

· administrative law judge (ALJ)—A judge, presiding over administrative proceedings, who decides questions of law and fact concerning the case.

· Administrative Procedure Act (APA)—An act that establishes certain administrative procedures that federal administrative agencies must follow in conducting their affairs.

· administrative subpoena—An order that directs the subject of the subpoena to disclose the requested information.

· delegation doctrine—A doctrine that says when an administrative agency is created, it is delegated certain powers; the agency can only use those legislative, judicial, and executive powers that are delegated to it.

· eminent domain—Power of the government to acquire private property for public purposes.

· Equal Access to Justice Act—An act that was enacted to protect persons from harassment by federal administrative agencies.

· executive powers—Powers that administrative agencies are granted, such as the investigation and prosecution of possible violations of statutes, administrative rules, and administrative orders.

· federal administrative agencies—Administrative agencies that are part of the executive or legislative branch of government.

· final order rule—A rule that says the decision of an administrative agency must be final before judicial review can be sought.

· Freedom of Information Act—An act that was enacted to give the public access to documents in the possession of federal administrative agencies.  There are many exceptions to disclosure.

· Government in the Sunshine Act—An act that was enacted to open certain federal administrative agency meetings to the public.

· interpretive rules—Rules issued by administrative agencies that interpret existing statutory language.

· Just Compensation Clause—Clause in the U.S. Constitution that mandates that the government must compensate owners and lessees for property taken under the power of eminent domain.

· order—Decision issued by an administrative law judge.

· petitioner—The party appealing the decision of an administrative agency.

· Privacy Act—An act stipulating that federal administrative agencies can maintain only information about an individual that is relevant and necessary to accomplish a legitimate agency purpose.

· procedural due process—Due process that requires the respondent to be given (1) proper and timely notice of the allegations or charges against him or her and (2) an opportunity to present evidence on the matter.

· rules and regulations—Adopted by administrative agencies to interpret the statutes that they are authorized to enforce.

· state administrative agencies—Administrative agencies that states create to enforce and interpret state law.

· statement of policy—A statement issued by administrative agencies announcing a proposed course of action that an agency intends to follow in the future.

· substantive due process—Due process that requires that the statute or rule that the respondent is charged with violating be clearly stated.

· substantive rules—Government regulation that has the force of law and must be adhered to by covered persons and businesses.

· unreasonable search and seizure—Any search and seizure by the government that violates the Fourth Amendment.
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