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It is difficult to imagine any grounds, other than our own personal economic predilections, for saying that the contract of employment is any the less an appropriate subject of legislation than are scores of others, in dealing with which this Court has held that legislatures may curtail individual freedom in the public interest.
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I.  Chapter 21

This chapter reviews the major legislative enactments that have been superimposed upon the employer/employee relationship.  In many ways, government is a silent third party whose presence is pervasive at the bargaining table.  It sets the rules not only of how the bargain is to be struck, but it also has had a much more active involvement in the ongoing employment relationship after the initial bargain is struck.  This three-part marriage of employer, employee, and Uncle Sam is not always a happy one.


A phrase commonly used in the area of pension and employee benefits law is “golden ball and chain.”  This description is meant to illustrate the two-sided nature of the prerequisites associated with the employment relationship.  On one side, the gold comes from the financial security afforded by a steady income and the various employment-related insurance protections designed to protect one from the vicissitudes of life.  The ball and chain aspect comes from the price paid for those perks.  This cost not only includes the obvious time and energy commitments involved in doing one’s job, but also the lost opportunity costs associated with having chosen one employer over others.  For many the employment relationship becomes one of love-hate or at least a standoff based on economic necessity.


In the past, the dominant contractual form this relationship has taken has been found in the employment at will doctrine.  This doctrine assumes that given equal bargaining power, and absent express or implied agreement to the contrary, either the employee or employer may end the relationship.  This termination can come about at any time, for any reason, bilaterally or unilaterally.  The doctrine has long been under fire as being myopic on two main scores:  It presumes equality of bargaining power between the employer and employee and that the employment relationship is totally a private contractual matter between the contracting parties.


Recent cases and legislative enactments have greatly eroded the doctrine.  On the legislative front, a number of states have decided that public policy interests in favor of certain kinds of activities must take precedent over the employer/employee relationship.  Examples would include retirement fund laws, protecting jobs of employees that need to take time off for medical emergencies for themselves or their immediate family, setting minimum pay rates, and employee health and safety protections.  In addition, a number of courts have seen fit to interpret employer handbooks, written and oral job policies, and other acts as indicia of an implied contract between the employer and employee.  What may have appeared originally to be the employee’s economic ball and chain has also become the employer’s.


The simple truth is that there is a growing involvement of government at every step of the employer-employee relationship.  It sets the ground rules for hiring, working conditions, paying for harm, termination, and ultimate payment of pensions and or death benefits.  It all has come a long way from the simplistic and archaic notion that the employment contract is only the business of the immediate parties involved.

II.  Chapter Objectives

· Define employment at–will doctrine.

· Explain how state workers’ compensation programs work and describe the benefits available.

· Describe employer’s duty to provide safe working conditions under the Occupational Safety and Health Act.

· Describe the minimum wage and overtime pay rules of the Fair Labor Standards Act.

· Explain the rules governing private pensions under the Employment Retirement Income Security Act.
III.  Key Question Checklist

· Define the employer-employee relationship.

· What restrictions are placed on that relationship?

· What government rules apply to the employer-employee relationship?
· What employees are covered under FMLA?
· What are the current requirements for employers under IRCA?
· What are the ERISA rules affecting private pensions?
IV.  Text Materials
Section 1: Employment at Will

Most employees are at-will employees, which means that they do not have employment contracts and can be discharged at any time, as well as being able to leave at any time.  This does not mean that an at-will employee that is wrongfully discharged cannot sue the employer for damages and other remedies.

Exceptions to the Employment At-Will Doctrine – At-will employees cannot be discharged if they are members of labor unions and the discharge would be in violation of either federal labor laws or collective bargaining agreements.  They are also protected from wrongful discharge if an implied-in-fact contract was created or if the termination violates public policy, like discharging someone on juror duty or an employee called up for active service.

Wrongful discharge tort actions can be based in fraud, brought for intentional infliction of emotional distress or defamation of character.

Section 2: Workers’ Compensation

These acts were enacted by the states in order to respond to the problems caused by the common law practice, which required employees to sue employers if they were injured on the job.  Common law subjected the employee to a lengthy litigation process with uncertain results.  

Workers’ Compensation Insurance – Employers are required to purchase insurance or to be self-insured in order to cover workers’ compensation claims for employees.

Employment-Related Injury – Claimants must prove that their injuries arose from their work in order to get recovery.

Exclusive Remedy – Workers’ compensation is an exclusive remedy and the employee may not sue the employer for damages unless the employer intentionally causes the injuries.

Section 3: Occupational Safety

The Occupational Safety and Health Act was enacted in 1970, establishing OSHA and imposing record-keeping requirements on employers.

Specific and General Duty Standards – OSHA standards address both specific duties, like establishing safety requirements for equipment, and general duty standards, such as providing a work environment free from hazards.

Section 4:  Fair Labor Standards Act (FLSA)

Child Labor – The FLSA forbids the use of oppressive child labor, and allows the Department of Labor to establish regulations defining permissible child labor.

Minor Wage and Overtime Pay Requirements – FLSA establishes minimum wage and overtime pay requirements for hourly employees.  Managers, administrative workers, and professionals are excluded from these requirements.  Workers cannot be required to work more than 40 hours in a week unless they are paid time-and-a-half.  The 40 hours apply to every week in the pay cycle.

Business Ethics: Microsoft Violates Employment Law – Microsoft’s attempt to classify these employees as independent contractors clearly failed a number of the IRS’s tests and was a practice clearly aimed at cost savings.  Approximately 35 percent of employee costs are in the form of benefits, employment tax share paid by employer, and administrative costs, which would not have to be paid for an independent contractor.  Additional savings from the stock options would accrue.

Section 5: Family and Medical Leave Act
Passed in 1993, FMLA provides certain employees unpaid time off from their job for medical emergencies involving themselves, their children, spouse, or parent, provided that they have performed more than 1250 work hours over the previous twelve-month period.  

Section 6: Consolidated Omnibus Budget Reconciliation Act (COBRA)

COBRA provides that a terminated employee or his beneficiaries must be offered the opportunity to continue his group health insurance at the group rate plus administration fees.

Section 7: Employee Retirement Income Security Act (ERISA)

If employers offer pension plans, ERISA establishes the record-keeping, disclosure, and other requirements that will apply to them.  It also establishes how and when an employee will become vested in the plan.

Section 8: Immigration Reform and Control Act (IRCA)

The U.S. Immigration and Naturalization Service administer both the IRCA and the Immigration Act of 1990.  Every employer is required to complete an INS Form I-9 for every employee, ensuring that the employee is either a U.S. citizen, or qualified to work within the U.S. borders.

Section 9: Government Programs

Unemployment Compensation – Employers are required to pay unemployment contributions to assist employees that are temporarily unemployed under FUTA and various state laws.  Unemployment compensation packages are administered by the state.

Social Security – The Social Security system provides limited retirement and death benefits to certain employees and their beneficiaries.  

FICA requires that both employers and employees make contributions into the Social Security fund, just as the Self-Employment Contributions Act requires that self-employed individuals make similar contributions.

V .  Terms

· at-will employees—Employees who do not have employment contracts.

· Consolidated Omnibus Budget Reconciliation Act (COBRA)—Federal law that permits employees and their beneficiaries to continue their group health insurance after an employee’s employment has ended.

· Employee Retirement Income Security Act (ERISA)—A federal act designed to prevent fraud and other abuses associated with private pension funds.

· Federal Insurance Contributions Act (FICA)—A federal act that says employees and employers must make contributions into the Social Security fund.

· Federal Unemployment Tax Act (FUTA)—A federal act that requires employers to pay unemployment taxes; unemployment compensation is paid to workers who are temporarily unemployed.

· general duty—A duty that an employer has to provide a work environment “free from recognized hazards that are causing or are likely to cause death or serious physical harm to his employees.”

· Immigration Reform and Control act of 1968 (IRCA)—A federal statute that makes it unlawful for employers to hire illegal immigrants.

· implied-in-fact contract—A contract where agreement between parties has been inferred because of their conduct.

· INS Form I-9—A form that must be filled out by all U.S. employers for each employee; states that the employer has inspected the employee’s legal qualifications to work.

· Occupational Safety and Health Act—A federal act enacted in 1970 that promotes safety in the workplace.

· public policy exception—An exception to the employment at-will doctrine that states an employee cannot be discharged if such discharge violates the public policy of the jurisdiction.

· Self-Employment Contributions Act—A federal act that says self-employed persons must pay Social Security Taxes equal to the combined employer-employee amount.

· Social Security—Federal system that provides limited retirement and death benefits to covered employees and their dependents.

· specific duty—An OSHA standard that addresses a safety problem of a specific duty nature (e.g., requirement for a safety guard on a particular type of equipment).

· workers’ compensation acts—Acts that compensate workers and their families if workers are injured in connection with their jobs.

· wrongful discharge—The discharge of an employee in violation of a statute, an employment contract, or public policy, or tortiously. As a result, the employee can recover damages and other remedies.
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