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What people have always sought is equality of rights before the law.  For rights that were not open to all equally would not be rights.
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I.  Teacher to Teacher Dialogue

Discrimination and equal opportunity are hard materials to present to students.  As instructors, we need to be careful to first clearly define the terms illustrated by the two sides of the word “discrimination.”  Second, be sure to present both sides of every argument.  This is especially important in the most controversial areas such as affirmative action.  After all arguments have been listed, be sure to have students engage in open debate, allowing all sides to be heard, not just the politically correct ones.  If the class as a whole wants to take only one side, we owe it to fair inquiry and academic freedom to put forward opposite views, even if we personally do not support those views.  Teaching these materials is never easy, but remains always exciting.  As the Rev. Martin Luther King Jr. once said, “It may be true that the law cannot make a man love me.  But it can keep him from lynching me, and I think that’s pretty important.”


Few American legal issues are inflamed with more controversy than discrimination in the workplace.  The genesis of our nation’s heritage is rooted in a diversity of peoples who immigrated to the New World in order to flee the royalist, class, or caste systems that so often predestined their opportunities for social and economic advancement.  The U.S. Declaration of Independence, and the government founded on it, became the first major system of self-governance premised on the assumption that all persons are born equal and should be treated equally in the eyes of the law.  As we all know, that equality has often been a hope rather than a reality for many.  For all of the rhetoric in the early days of the United States, freedom and equality meant equality only for free or freed men, not women, and slavery still existed in many of the states.

The same diversity that has been a source of national pride has also been the basis of disparate treatment of persons in the workplace for many years.  The term “discriminate” has within it two distinct and opposite meanings.  On the positive side, discrimination is simply a fact of life.  We are not all equal in all ways.  We have different talents, strengths, levels of training, and abilities.  Employers, in turn, should be allowed and expected to seek utilization of these divergent talents and strengths in their own best interests.  To discriminate in the positive sense is to reward ability and merit on its face.  The positive aspect of discrimination really says that uniqueness should be discerned, differentiated, distinguished, and rewarded in the workplace.  In the end, economic marketplace factors are blind to any other factors but job performance.  Like it or not, positive discrimination is a simple economic necessity that is no different than the laws of nature and cannot be ignored.  For example, you cannot expect the average man on the street to play golf as well as Tiger Woods.  He, in turn, is duly rewarded for these talents.


The negative side of discrimination is found in wrongful selection processes.  For a society founded on a premise of equality, we have certainly had more than our share of unequal treatment in the workplace.  The negative side of discrimination is inequality of treatment based on wrongful motive, justifications, or rationalizations.  Each choice not based on talent, ability, and merit is a step away from the inherent basis of equality before the law.  Wrongful discrimination is like cancer.  Sooner or later, once it is allowed to grow unchecked, it will kill.  None of us can afford to look the other way and say:  “It’s not my problem.”  Wrongful discrimination against any group is a wrong upon the society at large.  Almost everyone appreciates that fact intuitively, if not intellectually.


One element that provides hope for positive change is goodwill.  Where people of goodwill cling to the basic rightness of equity before the law, that equity will eventually result in a changed culture.  Until then, law and our courts will continue to be the testing grounds for this monumental change in the social order.  It may sound corny, but we all must do our part to live and let live.


I like to point out to my students that within the next 5 to 10 years, Caucasians will become a minority, as the Latin population continues to soar.  Shifts in the work force as more women get degrees and seek employment will further affect the current job situations.
II.  Chapter Objectives
· Describe the scope of coverage of Title VII of the Civil Rights Act of 1964.

· Identify race, color, and national origin discrimination that violates Title VII.

· Identify sex discrimination—including sexual harassment—that violates Title VII.

· Describe the scope of coverage of the Age Discrimination in Employment Act.

· Describe the protections afforded by the Americans with Disabilities Act of 1990.
III.  Key Question Checklist

· What type of discrimination is being alleged?
· What statutory remedies are available?

· Which remedy is most suitable for your case?

IV.  Text Materials 

Section 1: Equal Employment Opportunity Commission (EEOC)

The EEOC is the federal administrative agency responsible for enforcing most of the federal antidiscrimination laws.
Section 2: Title VI of the Civil Rights Act

Title VII of the Civil Rights Act, the Fair Employment Practices Act, was passed to eliminate job discrimination in the hiring, maintaining, and termination of employees based on the protected classes of race, color, national origin, sex, and religion.

Scope of Coverage of Title VII – Title VII applies to employers of 15 or more employees, all employment agencies, labor unions with 15 or more members, state and local governments, and most federal agencies.  Any employee, including undocumented aliens, may bring an action under Title VII.

Forms of Title VII Actions – Title VII prohibits both disparate-treatment and disparate-action discrimination.  Disparate-treatment is the situation in which an employer treats a specific individual less favorable based on their race, color, national origin, sex, or religion.  Disparate-impact discrimination is when an employer discriminates against an entire protected class.  To prove disparate-action, the plaintiff must show a causal link.
Procedure for Bringing a Title VII Action – The complainant must first file a complaint with the EEOC.  The EEOC will then elect to either sue the employer on the employee’s behalf or issue a right to sue letter to the complainant giving the employee the right to bring the suit himself.

Remedies for Violation of Title VI – A successful plaintiff may recover back pay, reasonable attorneys’ fees, and equitable remedies.

Race, Color, and National Origin Discrimination – Title VII protects against discrimination based on broad categories of race, the color of one’s skin, and the country of a person’s ancestry.

Sexual Harassment – Sexual harassment in the workplace includes lewd remarks, touching, intimidation, posting indecent materials, verbal and physical conduct of sexual nature, among other behaviors.  The courts will look to see if the work environment is hostile or abusive, as opposed to being merely an offensive utterance, and whether the action unreasonably interferes with work performance.
Same-Sex Discrimination – The Supreme Court has held that same-sex discrimination violates Title VII.

Religious Discrimination – Although religious discrimination is prohibited under Title VI, the right of an employee to practice his religion is not absolute.  Employers must make reasonable accommodations for religious observances and practices, as long as they do not pose an undue hardship.

Defenses to a Title VII Action – Employers can refute claims of discrimination by proving that they selected or promoted employees based on merit or seniority.  Further, the courts allow discrimination based on protected classes if it can be shown to be a bona fide occupational qualification (BFOQ),
Section 3: Civil Rights Act of 1866
This act was enacted to give freed slaves the same rights as Caucasians, prohibiting racial and national origin.

Section 4: Equal Pay Act

The Equal Pay Act protects both sexes from pay discrimination based on sex, covering all private, state, and local employees, but not federal employees.  Pay disparity is not allowed if the jobs require equal skill, effort, responsibility, and similar working conditions.  It is allowed in payment systems based on seniority, merit, quantity or quality of product, and shift differentials.

Employees may bring a private action seeking back pay and liquidated damages.  The successful employee will have their pay raised to the level of the other worker.

Section 5: Age Discrimination in Employment Act

ADEA prohibits discrimination against employees who are age 40 or older.  It covers all nonfederal employers with at least 20 employees, labor unions with at least 25 members, employment agencies, and most state, local, and federal employees.  The Older Workers Benefit Protection Act extended this protection to employee benefits.

Protected Age Categories – Originally, ADEA covered workers between 40 and 65, it has been extended twice to cover all employees over 40.  

Successful plaintiffs can recover back pay, attorneys’ fees, and equitable remedies.

Section 6: Americans with Disabilities Act

Title 1 of the ADA – This law prohibits discrimination against individuals with qualified disabilities, and covers employers with 15 or more employees, with the exception of the federal government, corporations wholly owned by the U.S., and bona-fide tax-exempt private clubs.  Title 1 requires employers to make reasonable accommodations for employees with disabilities if it does not cause an undue burden on the employer.

Qualified Individual with a Disability – Any person who, with or without reasonable accommodation, can perform the essential functions of a job, is considered to be a qualified individual with a disability.  To be disabled, one must have an impairment that substantially limits a major life activity, have a record of the impairment, and be regarded as being impaired.

Forbidden Conduct – Title 1 restricts an employer from asking about the disability, but may query the applicant’s ability to perform job-related functions.  Medical examinations may be given only after an offer has been extended, but may be a condition of starting work, provided all employees are subject to the same test.
Procedures and Remedies – The complainant must first file a complaint with the EEOC.  The EEOC will then elect to either sue the employer on the employee’s behalf or issue a right to sue letter to the complainant giving the employee the right to bring the suit himself.

Successful plaintiffs may recover hiring with back pay, reinstatement to a position, attorneys’ fees, compensatory damages, and punitive damages.

Affirmative action plans provide preferential treatment to members of protected classes.  These plans must be narrowly tailored to achieve a compelling interest, and are highly controversial.

Reverse Discrimination - The courts have held that reverse discrimination is illegal, if the affirmative action plan is based on percentage quotas, and have allowed the majority class to sue under Title VII.

Section 8: State and Local Government Antidiscrimination Laws

Most state and local governments have adopted similar laws prohibiting discrimination.
 V .  Terms

· affirmative action—Policy that provides that certain job preferences will be given to minority or other protected class applicants when an employer makes an employment decision.

· Americans with Disabilities Act (ADA) of 1990—Imposes obligations on employers and providers of public transportation, telecommunications, and public accommodations to accommodate individuals with disabilities.

· bona fide occupation qualifications (EFOQ)—Employment discrimination based on a protected class (other than race or color) is lawful if it is job related and a business necessity.  This exception is narrowly interpreted by the courts.

· disparate impact discrimination—Occurs when an employer discriminates against an entire protected class. An example would be where a facially neutral employment practice or rule causes an adverse impact on a protected class.

· disparate treatment discrimination—Occurs when an employer discriminates against a specific individual because of his or her race, color, national origin, sex, or religion.

· Equal Employment Opportunity Commission (EEOC)—The federal administrative agency responsible for enforcing most federal antidiscrimination laws.

· equal opportunity in employment—The right of all employees and job applicants (1) to be treated without discrimination and (2) to be able to sue employers if they are discriminated against.

· Equal Pay Act of 1963—Protects both sexes from pay discrimination based on sex extends to jobs that require equal skill, equal effort, equal responsibility, and similar working conditions.

· Pregnancy Discrimination Act—Amendment to Title VII that forbids employment discrimination because of “pregnancy, childbirth, or related medical conditions.”

· qualified individual with a disability—A person who (1) has a physical or mental impairment that substantially limits one or more of his or her major life activities, (2) has a record of such impairment, or (3) is regarded as having such impairment.

· religious discrimination—Discrimination against a person solely because of his or her religion or religious practices.

· reverse discrimination—Discrimination against a group that is usually thought of as a majority.

· sex discrimination—Discrimination against a person solely because or his or her gender.

· sexual harassment—Lewd remarks, touching, intimidation, posting pinups, and other verbal or physical conduct of a sexual nature that occur on the job.

· Title VII of the Civil Rights Act of 1964 (Fair Employment Practices Act)—Intended to eliminate job discrimination based on five protected classes: race, color, religion, sex, or national origin.
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