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Remedies for Breach of Traditional

and Online Contracts





Contracts must not be sports of an idle hour, mere matters of pleasantry and badinage, never intended by the parties to have any serious effect whatsoever.











Lord Stowell
I.  Chapter 19

We are expected to live up to our performance obligations.  If these obligations are not met or somehow excused, the result is a breach of contract.  


Contract obligations may have been met and breached with less than full performance.  In substantial performance, 100 percent of the performance was not involved.  If the breach was not material or intentional, the nonbreaching party may sue for damages but not rescission.  For example, if a $100,000 house has the wrong doorknob in it, and replacement will cost $100, the original contact can still be enforced less the price of the current doorknob.  Compare this with a house with no doors.  The failure to provide doors may be construed as only partial performance because of lack of security.  The nonbreaching party may then sue for rescission or recover damages.


An overview of the remedies available to the nonbreaching party in contract can be compared to the various directions posted on a map when your car had broken down.  Because your trip has been brought to an abrupt halt, you must decide which options make the most sense to you.  Do you try to go back where you started?  Can the car be fixed where you are, or do you need a tow to your original destination?  By analogy, contracts can be also brought back (rescission), fixed (damages or reformation), or taken forward to their original destination (specific performance).  The majority of remedies provided by the courts for contract breach fall into the category of a repair using monetary damages.  In this repair process, there is an attempt to provide the innocent party with a financial replacement for the benefits that he or she had under the original contract.


Think of monetary damages as an ascending staircase, starting at the bottom with token or nominal damages and going all the way to punitive damages.  Nominal damages are applicable where there is little real economic consequence arising from the breach.  These damages are sometimes called a Pyrrhic victory, named after the victory of Pyrrhus, King of Epirus, over the Romans at Asculum in 279 B.C.  The battle was so costly that the war was ultimately lost.  In a nominal damage award, the winner wins in principle but not in significant monetary terms.


The next step is found in compensatory or actual damages.  These damages seek to restore the benefit of the bargain by providing a monetary substitute for what was lost due to the breach.  For example, if Jack had a deal with Fried Motors to buy a new car for $20,000 but had to buy a comparable model from Fox Motors for $30,000 due to Fried Motors’s breach, the actual measure of compensatory damages would be $10,000.  If Jack had a resale contract for the car to Linda for $40,000 and Fried Motors knew of this second contract, Fried Motors may also be liable for an additional $10,000 in consequential damages to Jack.  In addition, had Fried Motors’s breach been related to a bad faith tort within the contract setting, the court might also grant punitive damages.  Punitive damages are a form of court-imposed civil punishment.  Normally, punitive damages are not granted for contract breach alone, but if the bad faith involved shocks the conscience of the court, tort damages may be applicable.  One other damage measure possibility lies in the area of liquidation or agreed upon damages set by the parties.  A court will examine these damages to make sure that they are not a disguised penalty.


The other two paths available to the nonbreaching party are going backwards or going forward with the contract.  In going backwards, a court is asked to return the parties to their precontract position by way of rescission or restitution, i.e., undo the contract.  A common example of rescission is found in return of deposit clauses in purchase contracts or in consumer protection statutes which provide for a three day cooling off period after a contact is signed.  These statutes generally allow for a unilateral right of rescission within the three-day period by the buyer.


Another category of remedies involves going forward with the original terms of the agreement.  These remedies are classified as equitable remedies because the breach cannot be adequately compensated by normal economic damage measures.  The underlying theory is that the contract must somehow be enforced as a matter of equity and fair play rather than substituted by money alone.  Equitable remedies are traceable to be English legal history of the Court of Chancery and are found in modern day versions of specific performance, quasi-contract, and injunctive relief.


The last category of remedies regards to contract-related torts.  Where the contract is related to situations involving intentional interference with contract relations or breach of an implied covenant of good faith and fair dealing, a court may grant punitive damages.  

II.  Chapter Objectives

· Explain how complete performance discharges contractual duties.

· Identify inferior performance and the material breach of a contract.

· Describe compensatory, consequential, and nominal damages.

· Define the equitable remedies of specific performance, reformation, and injunction.

· Describe torts associated with contracts.

III.  Key Question Checklist

· Is this a traditional or Internet contract? 

· What are the basic performance covenants under this contract?

· Are these covenants subject to any conditions?

· Assuming no conditions are in effect, are there any excuses to enforcing this contract?

· Have the parties changed their performance obligations?

· Is there an operation of law change to performance obligations?

· Has breach of contract taken place?

· Is there an agreement in the contract about how any breach may be resolved?

· Is there a statute that would allow for rescission?

· If liquidated damages do not apply, what possible law or monetary measures may be applicable?

· Do any equitable remedies apply?

· Are there any contract-related torts?

IV.  Text Materials 

The three levels of performance of a contract are complete, substantial, and inferior.  Complete performance discharges the duties under the contract.  Substantial performance constitutes a minor breach, while inferior performance constitutes a material breach.  There are various remedies available, ranging from monetary damages to the equitable remedies of specific performance, reformation, and injunction.

Section 1: Performance and Breach

If the duty under a contract has not been discharged or excused, an absolute duty of performance is owed.

Complete Performance – Strict performance occurs when a party tenders performance exactly as required by the contract, discharging their contractual obligations.

Substantial Performance: Minor Breach – This occurs when the contracting party renders performance that slightly deviates from the contractual obligations.  The nonbreaching party may sue to recover damages for the cost of repairs if full payment has been made, or deduct the cost of repairs from the total cost and remit the balance.

Inferior Performance: Material Breach– When there has been an inferior performance, the nonbreaching party may rescind the contract and seek restitution for any compensation paid under the contract or sue the breaching party, treating the contract as if it is still in effect and recover damages.

Anticipatory Breach – When one party tells the other that they will not be performing their contractual duties, the nonbreaching party’s obligations are immediately discharged.  As an alternative, the nonbreaching party has the right to sue the repudiating party immediately, they do not have to wait until performance is actually due.

Section 2: Monetary Damages

The nonbreaching party may recover monetary damages whether the breach was minor or material.  

Compensatory Damages – These damages compensate the nonbreaching party for losses in the bargain.

Sale of Goods – Under the UCC, the usual measure of damages is the difference between the contract price and the market price of the goods.

Construction Contracts – The recoverable damages vary in construction contracts depending on the stage of completion of the structure at the time of the breach.

Employment Contracts – Breaches of employment contract will allow recovery of lost wages or salary as compensatory damages.

Mitigation of Damages – The nonbreaching party has a duty to mitigate damages.

Consequential Damages – Special damages may be awarded to the nonbreaching party if these damages are foreseeable.

Liquidated Damages – When damages are difficult to ascertain in advance, parties may agree to liquidated damages in advance.  These will be treated as an unenforceable penalty if the damages can be determined or if they are excessive or unconscionable.

Nominal Damages – Nonbreaching parties may bring a suit even when there is no financial loss.  Recovery is usually for nominal damages and the suits are usually brought on principle.

Enforcement of Remedies – The court will enter a judgment in favor of a successful nonbreaching party.  If the breaching party refuses to pay, the court will issue a writ of attachment ordering the seizure of property or a writ of garnishment against wages or bank accounts.

Section 3: Rescission and Restitution

Rescission is an action to undo a contract.  The parties must make restitution of any consideration received under a rescinded contract.

Must a Wedding Ring Be Returned if the Engagement Is Broken Off? - Contemporary courts generally hold that an engagement ring must be returned to the donor no matter who breaks off the engagement.

Section 4: Equitable Remedies

The equitable remedies of specific performance, reformation, and injunction are available to prevent unjust enrichment.  

Specific Performance–Courts will award this remedy to force the breaching party to perform when the subject matter of the contract is unique.

Reformation – This equitable doctrine allows a court to rewrite the contract to express the true intentions of the parties.

Injunction – The court will issue an injunction to prohibit a party from doing an act.

Section 5: Torts Associated with contracts

If a party can prove a contract-related tort, they may recover tort damages including compensation for personal injury, pain and suffering, emotional distress, and possible punitive damages.  The latter are generally not recoverable for a breach of contract.  The latter is usually only recoverable for fraud or intentional conduct.

Intentional Interference with Contractual Relations– A third party who intentionally interferes with a contractual relationship and causes injury is guilty of a tort.  There must have been a valid enforceable contract that the third party knew about, and they must have induced one of the contracting parties to breach the contract.

Breach of the Implied Covenant of Good Faith and Fair Dealing– Parties to a contract are not only bound by the contract terms but are required to act in good faith.  Breach of this is the tort of bad faith.

V .  Terms

· anticipatory breach—A breach that occurs when one contracting party informs the other that he or she will not perform his or her contractual duties when due.

· breach of contract—If a contracting party fails to perform an absolute duty owed under a contract.

· compensatory damages—Damages that are generally equal to the difference between the value of the goods as warranted and the actual value of the goods accepted at the time and place of acceptance.

· complete performance—Occurs when a party to a contract renders performance exactly as required by the contract; discharges that party’s obligations under the contract.

· consequential damages—Foreseeable damages that arise from circumstances outside the contract.  In order to be liable for these damages, the breaching party must know or have reason to know that the breach will cause special damages to the other party.

· covenant of good faith and fair dealing—Under this implied covenant, the parties to a contract not only are held to the express terms of the contract but also are required to act in “good faith” and deal fairly in all respects in obtaining the objective of the contract.

· inferior performance—Occurs when a party fails to perform express or implied contractual obligations that impair or destroy the essence of the contract.

· injunction—A court order that prohibits a person from doing a certain act.

· intentional interference with contractual relations—A tort that arises when a third party induces a contracting party to breach the contract with another party.

· liquidated damages—Damages that will be paid upon a breach of contract that are established in advance.

· material breach—A breach that occurs when a party renders inferior performance of his or her contractual duties.

· minor breach—A breach that occurs when a party renders substantial performance of his or her contractual duties.

· mitigation—A nonbreaching party is under a legal duty to avoid or reduce damages caused by a breach of contract.

· monetary damages—An award of money.

· nominal damages—Damages awarded when the nonbreaching  party sues the breaching party even though no financial loss has resulted from the breach, usually consists of $1 or some other small amount.

· punitive damages—Damages that are awarded to punish the defendant, to deter the defendant from similar conduct in the future, and to set an example for others.

· quasi- or implied-in-law contract—An equitable doctrine whereby a court may award monetary damages to a plaintiff for providing work or services to a defendant even though no actual contract existed.  The doctrine is intended to prevent unjust enrichment and unjust detriment.

· reformation—An equitable doctrine that permits the court to rewrite a contract to express the parties’ true intentions.

· rescission—An action to rescind (undo) the contract.  Rescission is available if there has been a material breach of contract, fraud, duress, undue influence or mistake.

· restitution—Returning of goods or property received from the other party in order to rescind a contract; if the actual goods or property is not available, a cash equivalent must be made.

· specific performance—A remedy that orders the breaching party to perform the acts promised in the contract; usually awarded in cases where the subject matter is unique, such as in contracts involving land, heirlooms, paintings, and the like.

· substantial performance—Performance by a contracting party that deviates only slightly from complete performance.

· tender of performance—Tender is an unconditional and absolute offer by a contracting party to perform his or her obligations under the contract.
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