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A verbal contract isn’t worth the paper it’s written on.
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I.  Teacher to Teacher Dialogue:


As a practical matter, most contracts of any importance should be in writing.  Most students already intuitively know this.  The more important concern is to recognize how, when, and where the writing should be used and when exceptions should be made to the general rule.  I use a three-step logic that seems to work in the classroom:


1.
First, which categories of contracts are covered by the Statute of Frauds, including the major exceptions, such as partial performance or orders for specially made goods under the UCC. This gives you the opportunity to do the basic run-through of the traditional contracts covered by the statute.


2.
Second, have students learn how to use the parol evidence rule.  Explain the whys and wherefores of the rule from both the theoretical as well as the practical point of view.

3. Finally, because the bottom line is to make sure that equity is done, explain both the public policy and practical necessity of having exceptions to the parol evidence rule.


The second set of defenses to the enforcement of contracts revolves around writing requirements associated with certain contracts.  The genesis of the writing requirement for certain contracts is found in two roots:  one historical and one practical.  The historical root goes back to early English common law as developed under William the Conqueror and his successors.  Status in that society was almost entirely measured by how much land one owned or had control over.  Being Lord of the Manor meant privilege, power, and rank.  Thus contracts involving the transfer of land ownership were of utmost importance because of the bearing they had on social status.  Highly ritualized written processes of titled transfers to land evidenced these important contracts.  The original title to the land was often traceable to a knights’s fief or fee for services provided to the sovereign.  From this phrase, the highest recognized ownership in land today is still called fee simple absolute.


The second root of the writing requirement is found on a more mundane level, having less to do with knights in shining armor and more with practicality.  A writing is considered the best and most neutral evidence of the parties’ intent at the time the agreement was entered into.  The writing does not lose its memory; it does not take sides.  Thus when English lawmakers wrote the Statute of Frauds, they decided the statute would serve them with the best of both worlds, imposing a writing requirement on contracts to act as the best evidence in a court of law.


The English version of the Statute of Frauds has been carried over to our legal system virtually intact.  All U.S. states have adopted their own versions of the statute, and they are virtually uniform in that they require contracts involving interest in land, consideration of marriage, one-year rule, third-party guarantees, and others to be in writing.  The most significant addition to this list came with the adoption of the Uniform Commercial Code.  Under the provisions of the UCC, contracts for the sale of goods for more than $500 need to be in writing.  Thus, the first question which needs to be answered is:  Does the statute cover this contract or not?


Once you have decided the contract is covered, what are the effects of having failed to reduce it to writing?  Several possibilities may occur at this juncture.  The parties may proceed to voluntarily perform the contract.  But if one or both decide to assert the statute, its teeth are found in it being used as a defense to enforcement, i.e., if the party against whom contract enforcement is sought has not signed, it may not be enforced against him or her.  There are equity-based exceptions to this general rule based on partial performance and promissory estoppel.


Once the contract is finally reduced to writing, the next element of the Statute of Frauds takes hold:  the parol evidence rule and the exceptions to it.  Think of the parol evidence rule as being similar to Janus, the figure from Roman mythology, who was guardian of portals and patron of beginnings and endings.  He faced both ways at once, symbolizing his power to let in or keep out the muses.  So the parol evidence rule acts as a guardian of the gate of contract.  The exclusion face of the rule states that the writing is intended to express the final intent of the parties.  All prior or contemporaneous statements must ultimately have been reflected in writing and will remain barred from the interpretation of the instrument.  This provision is designed to prevent a rewrite of the document after the fact with new evidence to prevent fraud.


The converse is found in the exceptions to the parol evidence rule.  Long ago, an anonymous legal scholar first said:  “The Statute of Frauds should not be used to perpetuate frauds.”  The exceptions to the parol evidence rule are designed to let in additional information not shown on the original writing in certain limited circumstances.  These special circumstances are grounded in public policy and simple practical necessity.  Public policy provides an overriding basis in cases involving fraud, misrepresentation, deceit, bad faith, power to avoid based on age or mental capacity, duress, undue influence, and mistake.  All these elements are considered in the best interest of public policy and will be allowed into evidence, notwithstanding the statute, if the facts warrant it.


The second area of exception to the parol evidence rule is explaining ambiguities.  If the contract, as written, contains ambiguous language, parol evidence is allowable to clear the ambiguity as long as it is consistent with the original terms.  The nature of the evidence allowable under this rule can range from oral statements made by the parties on up to entire standards of usage and trade used by a particular industry.  This exception is particularly important in contracts covered by the UCC.  Again the underlying theory is prevention of fraud.  Just like Janus, fraud can be prevented by either keeping evidence in or out depending on the individual equities knocking at the contract door.

II.  Chapter Objectives

· List the contracts that must be in writing under the Statute of Frauds.

· Explain the effect of noncompliance with the Statute of Frauds.

· Describe how the Statute of Frauds is applicable to the sale of goods.

· Apply the parol evidence rule.

III.  Key Question Checklist

· Does the contract in question come under the writing requirements of the Statute of Frauds?

· Is there an exception to the writing requirement?

· If a writing is required, is it sufficient?

· How, where, and when should you use the parol evidence rule?

IV.  Text Materials 

Section 1: Statute of Frauds
Each state has enacted a Statute of Frauds requiring certain types of contracts to be in writing. 

Writing Requirement – Most states require that any contracts involving real estate or the purchase of a business, contracts for a term greater than one year, promises to stand for the debt of another, contracts for the sale of goods over $500 must be in writing, agency or finders fee contracts, and promises to write a will.  

The courts have held that executory contracts that are not written will be treated as unenforceable; however, the courts will not allow parties to rescind oral contracts that have been executed, even if they should have been in writing.

Section 2: Contracts That Must be in Writing

Contracts Involving Interests in Land - All contracts that transfer interests in ownership of real property must be in writing.  These include mortgages, leases, life estates, and easements.

Part Performance Exception - This equitable doctrine is applied to oral contracts that have been partially performed where it is not possible to return the parties to status quo.

Case 14.1.  Sutton v. Warner 


Facts:  In 1983, Arlene Warner inherited a one-third interest in a home at 101 Molimo Street in San Francisco, and in a second property located in the Russian River area of California.  She and her husband, Donald Warner, had no interest in retaining the Molimo Street property.  They did, however, desire to retain the Russian River property.  In order to obtain full title to both properties, the Warners bought out the other heirs, which required them to obtain a loan for $170,000.  The Molimo Street property, having a value of approximately $185,000, could not support a loan in that amount by itself.  Therefore, the Warners intended to pledge both properties as collateral for the $170,000 loan.  They could not afford the payments on that mortgage and therefore sought assistance from others.


Donald Warner and Kenneth Sutton were friends.  Warner suggested to Sutton in October of 1983 that the Suttons rent the Molimo Street property.  The Suttons became tenants and made all rent payments in cash.


In January 1984, Donald Warner proposed that the Suttons purchase the residence so that the estate could be settled.  His proposal included a $15,000 down payment towards the purchase price of $185,000.  According to the Suttons, they were to have five years to purchase the home after the Warners obtained a loan necessary to acquire the two properties.  In addition, under the terms of this agreement, the Suttons were required to make all mortgage payments and real estate tax payments.  In sum, the Warners were not to have to make any payments on the Molimo Street property.  The property was transferred out of the estate to Arlene Warner after April 1984.


Through 1988, the Suttons continued to pay rent in the amount of the mortgage payments, which Donald Warner testified was, coincidentally, the fair rental value of the property.  Meanwhile, the value of the property rose to somewhere between $250,000 and $320,000.  In July 1988, the Warners offered, through counsel, to sell the property to the Suttons for $250,000, which they contended was less than its fair market value.  The Suttons did not dispute the value of the property, but sought to purchase for the previously agreed on $185,000.

  
Issue:  Was this oral contract enforceable under the Statute of Frauds?


Decision:  The doctrine of part performance applied to not prevent enforcement of this oral contract to sell real estate.


Reason:  Kline, J.  The doctrine of part performance by the purchaser is a well-recognized exception to the Statute of Frauds as applied to contracts for the sale or lease of real property.  Under the doctrine of part performance, the oral agreement for the transfer of an interest in real property is enforced when the buyer has taken possession of the property and either makes a full or partial payment of the purchase price, or makes valuable and substantial improvements on the property, in reliance on the oral agreement.  The question here is whether the continued possession of the property by the Suttons and their other actions are sufficiently related to the parol option contract to constitute part performance.  After entering the oral agreement, the Suttons made a $15,000 down payment and increased their monthly payments to the Warners from the original $1,000 per month rental payment to payments in the precise amount of the variable mortgage payments due under the $170,000 loan.  They reimbursed the Warners for property taxes in the sum of $800 every six months.   The actions taken by the Suttons in reliance upon the oral agreement, when considered together with the Warners’ admission that there was an agreement of some duration, satisfy both elements of the part performance doctrine—evidence of the existence of the oral contract on the terms found by the court and reliance by the Suttons upon that contract warranting specific performance relief.

One-Year Rule – This rule requires that contracts that cannot be performed within one year be in writing.

Guaranty Contract – When one person agrees to answer for the debt of another, they enter into a contract with the original creditor on a primary contract.  This guaranty contract must be in writing.

The “Main Purpose” Exception – When the object of an oral collateral contract is to benefit the guarantor, the contract will be treated as an original contract and will not have to be in writing.

Contracts for the Sale of Goods – Section 201 of the UCC requires that the sale of goods costing over $500 must be in writing.  If a modification to a contract increases the sales price to above $500, the modification will have to be in writing, even though the original contract did not have to be.

Agent’s Contracts - The equal dignity rule requires an agent’s contract to be in writing if they are to be enforced.

Promises Made in Consideration of Marriage – Unilateral promises to pay money or property in consideration of a promise to marry must be in writing.

An Oral Contract Isn’t Worth the Paper It’s Written On – New York court holds an oral contract is barred under the Statute of Frauds, even though it produces an unfair result, such as preventing people from collecting on service rendered.

Promissory Estoppel – Equitable estoppel holds that an oral promise is enforceable if the promise induces another to act, that it is reasonable that they would rely upon the promise, and that injustice can only be avoided by enforcing the oral promise.

Section 3: Formality of Writing

Written contracts do not have to be drawn up by attorneys or formally typed, provided that it contains the essential terms of the parties’ agreement.

Required Signature – The contract must be signed by the party against whom enforcement is sought anywhere in the writing.

Chinese Chops and Japanese Hankos as Signatures - Some countries, such as Japan and China, use a stamp as their signature. It is much more difficult to prove forgery, since anyone with another’s hanko or chop can apply it.

Integration of Several Writings – Incorporation by reference and implied integration are allowed under both common law and the UCC.  Implied integration occurs when several documents are secured together in the same container or envelope.

Interpreting Contract Words and Terms – If terms in a contract are not defined, and no glossary section is attached, the courts will apply standards of interpretation.  Ordinary words are given the definitions stated in dictionaries and technical words are given their technical meaning, unless something else is clearly intended.  Specific terms qualify general terms.  Usage of trade will be applied if both parties are members of the same profession.  Typed words prevail over preprinted words and handwritten terms prevail over both typed and preprinted words.  Ambiguities are resolved against the party that drafted the contract.

Merger or Integration Clause – This clause stipulates that the contract includes all items and will preclude the use of the parol evidence rule to introduce other writings.

Parol Evidence Rule - Written contracts are considered to be a complete and final integration of the statements of the parties, and any prior or contemporaneous oral evidence that will alter, contradict, or amend the written contract is inadmissible.

Exceptions to the Parol Evidence Rule - Oral evidence may be admitted to show that a contract is void or voidable, to explain ambiguous language, to prove a prior course of dealing or usage of trade, to fill gaps, or to correct obvious clerical or typographical errors.

V.  Answers to Business Law Cases

Statute of Frauds

14.1.  No, Hoffman and Frey do not win.  Pursuant to the Statute of Frauds, an agreement for the sale of real property is invalid unless the agreement or some note or memorandum thereof be in writing and subscribed by the party to be charged.  Failure to comply with the Statute of Frauds renders an oral agreement unenforceable both in an action at law for damages and in a suit in equity for specific performance.  In this case, the lot sale agreement was never signed by Sun Valley.  Moreover, the letter sent by Hoffman was not sufficient to constitute a memorandum.  It did not evidence the maturity date of the note, a point of beginning for the installment payments, the amount of the installment payments, or if and how the note was to be secured.  Accordingly, the court affirmed the judgment of the lower court denying specific performance of the oral agreement between the parties.  Hoffman v. Sun Valley Company, 628 P.2d 218, 1981 Ida. Lexis 320 (Idaho).

Real Property

14.2.   The Sacketts win.  The Statute of Frauds provides that oral contracts for the sale of land are invalid unless in writing.  Where, however, the party seeking to enforce the conveyance has partially performed the contract, so as to render recession inequitable and unjust, the contract may be outside of the statute.  Thus, where it appears that a vendee has taken continuous and exclusive possession under the contract and has made improvements, or where other equitable considerations are present, specific performance will be granted.  Among the relevant equitable considerations that may justify specific performance, a court will consider the amount of time that has passed before the vendee’s possession was challenged.  This factor is considered because it would be inequitable to aid one who induced another’s detrimental reliance by his failure to promptly pursue his rights.

     
In this case, during the 14 years the Sacketts inhabited the home on Orchard Drive, Robert Briggs never visited, sought rent, checked on the condition of the home, or otherwise asserted any interest in the property.  Under these circumstances, the court agreed with the lower court that there was sufficient evidence of part performance of the oral contract to render it specifically enforceable. Thus, the judgment in favor of the Sacketts was affirmed. Briggs v. Sackett, 418 A.2d 586, 1980 Pa. Super. Lexis 2034 (Pa.App.)

One‑Year Contract

14.3.  Mr. Ohanian wins. Oral contracts that are not capable of being performed within one year are unenforceable unless in writing.  This rule is meant to prevent injustice that might result either from a faulty memory or the absence of a witness who might have died or moved.  However, where either party under the contract may rightfully terminate within a year, the contract is outside the Statute of Frauds.  In this case, pursuant to New York law, Mr. Ohanian could have been terminated for just cause within a year.  For example, despite Mr. Ohanian’s best efforts to increase sales, adverse market conditions may have motivated a change in business strategy, resulting in the closing by AVIS of its Northeast operations.  The court held that the oral agreement for lifetime employment could have been terminated within one year without any breach by Ohanian and is therefore not barred by the Statute of Frauds.  Ohanian v. Avis Rent a Car System, Inc., 779 F.2d 101, 1985 U.S. App. Lexis 25456 (2nd Cir.).

Guaranty Contract

14.4.  No, the Wests are not liable on the guaranty contract. It is well settled that an agreement to guarantee the debt of another must be in writing.  In this case, the lower court found that the bank reasonably relied on Mr. West’s statements and applied the doctrine of equitable estoppel to find that the Wests were liable under the guarantee.  The Supreme Court of Idaho, however, held that the bank could not have relied on the oral statements made by Mr. West because the bank was in the business of making loans to its customers on a regular basis and knew, or should have known, that a guarantee for the debt of another had to be in writing.  Moreover, the court held that there was no meeting of the minds between the Wests and the bank, and without such a meeting of the minds, there is no enforceable contract.  Accordingly, the court held that the bank simply jumped the gun in giving Brown the loan and that the Wests were not liable as guarantors on the loan.  First Interstate Bank of Idaho, N.A. v. West, 693 P.2d 1053, 1984 Ida. Lexis 600 (Idaho).

Guaranty Contract

14.5.  Yes, Feiler must pay his one‑sixth share to the other board members. Pursuant to the Statute of Frauds, an agreement to guarantee the debt of another must be in writing.  The essence of the Statute of Frauds is the promise to pay the debt of another.  Here, the promise made by Feiler was to pay the other board members for the indebtedness incurred for the other members and him. Feiler did not guarantee to pay the bank any portion of the loan obtained from the bank. On the contrary, Feiler agreed to indemnify the other members to the extent of one‑sixth of any loss they sustained as a result of the bank loan. This was an original contract with the other members.  No third party was involved. Accordingly, the court concluded that Feiler was liable on his oral promise to pay his proportionate share of the loan.  Feiler v. Rosenbloom, 416 A.2d 1345, 1980 Md. App. Lexis 328 (Md.App.).

Agent’s Contract

14.6.  No, Marks’ oral contract to lease the Figueroa station to McGirr is not enforceable.  Pursuant to the “equal dignities rule,” an agent’s oral authorization is sufficient for any purpose, except that such authority to enter into a contract required by law to be in writing can only be given by an instrument in writing.  Thus, because the lease had to be in writing under the Statute of Frauds, the equal dignities rule requires that the contract of the agent to lease the property must also be in writing.  Here, Gulf merely permitted Marks to appear as an agent who could enter into lease agreements with prospective operators. There was no writing authorizing Marks to enter into a lease for more than one year, and Gulf did not create an impression that Marks had such authority or that such authority was in writing.  Accordingly, Marks cannot enforce his oral agreement for the lease of the Figueroa station.  McGirr v. Gulf Oil Corporation, 41 Cal.App.3d 246, 115 Cal.Rptr. 902, 1974 Cal. App. Lexis 783 (Cal.App.).

Promissory Estoppel

14.7.   Yes, the doctrine of promissory estoppel prevents the application of the Statute of Frauds in this case.  In order to overcome the Statute of Frauds, the party asserting estoppel must show that he has suffered a definite, substantial, detrimental change of position in reliance on the contract, and that no remedy except enforcement of the bargain is adequate to restore his former position. It is not sufficient to merely show that he lost an expected benefit under the contract.  The court held that Atlantic suffered a detrimental change in position because, based on its oral agreement with Solondz, it ordered 300 ounces of silver for which it paid a considerable sum.  Because the value of silver declined by $8,328 in value, Atlantic lost more than an expected benefit in reliance on Solondz’s word. Accordingly, the court held that Solondz could not claim the Statute of Frauds as a defense to the enforcement of his oral agreement.  Atlantic Wholesale Co., Inc. v. Solondz, 320 S.E.2d 720, 1984 S.C. App. Lexis 555 (S.C.App. 1984).

Sufficiency of a Writing

14.8.   No, Knight is not correct; the writing was sufficient to satisfy the Statute of Frauds.  The terms that are essential to the Statute of Frauds include the subject matter, the price, and the parties against whom enforcement is being sought.  The court held that all terms were present, which the handwritten memorandum was sufficient without being typed, and that Knight’s initials, as opposed to a full signature, were sufficient to comply with the Statute of Frauds.  Levin v. Knight, 865 F.2d 1271, 1989 U.S. App. Lexis 458 (9th Cir.). 

VI.  Answers to Issues in Business Ethics Cases 

14.9.  Affirmed for ABC.  The statute specifically required a writing for this type of contract.  An implied-in-fact contract is no different for these purposes than an express contract.  Since an express contract required a writing, so does an implied-in-fact contract.  Therefore, no enforceable contract existed.  Blye v. American Broadcasting Company Merchandising, Inc., 476 N.Y.S.2d 874, 1986 N.Y. App. Div. Lexis 18341 (N.Y.Sup.).

14.10.  Affirmed for the son.  Delaware law requires both an interest in land and a testamentary disposition to be in writing.  Neither requirement is met by the father’s oral promise.  But if there is clear and convincing proof of part performance an exception to the writing requirement makes the oral promise enforceable.  The evidence clearly shows that the son fully performed his obligation, and thus, provided consideration for the father’s promise creating an oral contract.  Because of the son’s performance, the part performance exception applies.  The oral contract is enforceable without a writing.  Shepard v. Mozzetti, 545 A.2d 621, 1988 Del. Lexis 217 (Del.).

VII.  Terms

· collateral contract—A promise where one person agrees to answer for the debts or duties of another person.

· easement—A given or required right to make limited use of someone else’s land without owning or leasing it.

· equal dignity rule—A rule that says that agent’s contracts to sell property covered by the Statute of Frauds must be in writing to be enforceable.

· fixtures—Personal property that is permanently affixed to the real property, such as built-in cabinets in a house.

· guarantor—The person who agrees to pay the debt if the primary debtor does not.

· guaranty contract—The contract between the guarantor and the original creditor.

· incorporation by reference—When integration is made by express reference in one document that refers to and incorporates another document within it.

· integration—The combination of several writings to form a single contract.

· lease—A transfer of the right to the possession and use of the real property for a set term in return for certain consideration; the rental agreement between a landlord and a tenant.

· life estate—An interest in the land for a person’s lifetime; upon that person’s death, the interest will be transferred to another party.

· main purpose or leading object exception—If the main purpose of a transaction and an oral collateral contract is to provide pecuniary benefit to the guarantor, the collateral contract does not have to be in writing to be enforced.

· merger clause—A clause in a contract that stipulates that it is a complete integration and the exclusive expression of the parties’ agreement.  Parol evidence may not be introduced to explain, alter, contradict, or add to the terms of the contract.

· mortgage—A collateral arrangement where a property owner borrows money from a creditor who uses a deed as collateral for repayment of the loan.

· One-year rule—An executory contract that cannot be performed by its own terms within one year of its formation must be in writing.

· parol evidence rule—A rule that says if a written contract is a complete and final statement of the parties’ agreement, any prior or contemporaneous oral or written statements that alter, contradict, or are in addition to the terms of the written contract are inadmissible in court regarding a dispute over the contract.

· parol evidence—Any oral or written words outside the four corners of the written contract.

· part performance—An equitable doctrine that allows the court to order an oral contract for the sale of land or transfer of another interest in real property to be specifically performed if it has been partially performed and performance is necessary to avoid injustice.

· promissory estoppel—An equitable doctrine that prevents the withdrawal of an offer by an offeror if it will adversely affect an offeree who has adjusted his position in justifiable reliance on the offer.

· real property—The land itself as well as buildings, trees, soil, minerals, timber, plants, crops, and other things permanently affixed to the land.

· Statute of Frauds—State statute that requires certain types of contracts to be in writing.

· UCC Statute of Frauds—A rule that requires all contracts for the sale of goods costing $500 or more and lease contracts involving payments of $1,000 or more to be in writing.
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