Chapter 15

Capacity and Legality

“But your honor, my client is an idiot!”            

Anonymous with good reason
1.  Chapter 15
This chapter embarks upon the third and fourth of the four elements of contract—capacity and legality.  What is interesting about these two elements, as compared to mutual assent and consideration, is that they are both rooted in common sense as opposed to appearing to be merely ritualistic.  I like to tell my students that the common law should be well grounded in common sense if it is to be workable in our day-in day-out affairs.  Those two elements fit that notion quite well, and the need for both capacity and legality is quite self-evident to students.  They readily understand that contracts are important, and should be entered into by persons who have a recognized ability to enter into the fray.
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 If A pays B $10,000 for marijuana, and B does not deliver, where should A go to get satisfaction?  Certainly not to the local district court, although you’d be surprised how many have tried!  We all readily understand the self-evident and common sense basis of having legality as one of the elements of contract.  The more difficult aspect in teaching this element surrounds issues of collateral or incidental illegality as illustrated by the problems involving regulatory versus revenue raising licensure.  In addition, contracts which appear legal on their face, such as a buy-sell agreement, but which have an anticipated outcome that is in violation of public policy, for example if the buy-sell creates an illegal price-fixing situation, provide the more challenging aspects of these materials.


Contracts are important.  Personal and business success is measured in large part by how well a person can provide for his or her own best interests in contracts.  A disadvantageous contract can lead to personal and business disasters such as bankruptcies, loss of credit worthiness, and criminal violations.  Because of the possible severe consequences, the fabric of contract law is thoroughly interwoven with a concern that parties entering into these agreements are doing so with free will, full knowledge of all the material circumstances, and a recognized capacity to contract.  Capacity is the legal qualification, competency, and fitness to enter into contracts.  It is the third of the four essential ingredients to a contract.  As with the other three elements, if the capacity element is missing, a contract cannot result from the agreement in question.  

Capacity to contract is presumed between adults.  It is protected legally in the federal and all state constitutions.  Before this legally sanctioned right is limited, such limitations must be justified on the basis of sound public policy.  An important area of concern in the law of contract capacity limitation is found in the public policies that seek to protect certain individuals from sometimes-harsh results of contracts.  Even though protection can sometimes be seen as a euphemism for punishment on the part of the protected party, the simple reality is that sometimes people do need to be protected from themselves and others.

The first category of persons needing protection is the young, i.e., the legal minor.  All states have established certain minimum age requirements as a threshold which must be crossed before a person is allowed to contract on his or her own, 18 in most jurisdictions.  Prior to that threshold age, attempts to contract by such young persons may have limited success.  In the areas of necessities and certain statutorily recognized areas such as insurance and military enlistment, these contracts may be enforceable against a minor.  But as a matter of public policy, the general rule is that the minor is allowed, for his or her own protection, to legally avoid the consequences of contractual entanglement.  This avoidance is not always a free ride.  If there is misrepresentation by the minor or equity concerns for an adult who dealt with the minor in good faith, some reimbursement may be due from the minor.

The second major area of public policy-based protection from contract capacity is found in the area of persons with varying degrees of limited mental capacity.  Just as we do not want very young people signing mortgages, we do not want documents enforced against persons who had no real ability to comprehend the material elements of those documents.  This is not a matter of excusing someone from the binding effects of a contract based on simple ignorance.  If that were the case, courts would surely be even more inundated than they already are.  What this area of law is concerned about is a real lack of capacity to protect oneself.  Because contract results can be harmful, a lack of a mental ability to protect one’s self-interest is considered fatal to the contract process.
Chapter Objectives

· Define and describe the infancy doctrine.

· Define legal insanity and intoxication and explain how they affect contractual capacity.

· Identify illegal contracts that are contrary to statutes and those that violate public policy.

· Describe covenants not to compete and exculpatory clauses and identify when they are lawful.

· Define unconscionable contracts and determine when these contracts are unlawful.

Terms

· adjudged insane—A person who has been adjudged insane by a proper court or administrative agency.  A contract entered into by such a person is void.

· competent party’s duty of restitution—If a minor has transferred money, property, or other value to the competent party before disaffirming the contract, that party must place the minor back into status quo.

· contract in restraint of trade—A contract that unreasonably restrains the trade.

· contracts contrary to public policy—Contracts that have a negative impact on society or interfere with the public’s safety and welfare.

· disaffirmance—The act of a minor to rescind a contract under the infancy doctrine.  Disaffirmance may be done orally, in writing, or by the minor’s conduct.

· emancipation—When a minor voluntarily leaves home and lives apart from his or her parents.

· exculpatory clause—A contractual provision that relieves one (or both) parties to the contract from tort liability for ordinary negligence.

· gambling statutes—Statutes that make certain forms of gambling illegal.

· immoral contract—A contract whose objective is the commission of an act that is considered immoral by society

· in pari delicto—When both parties are equally at fault in an illegal contract.

· infancy doctrine—A doctrine that allows minors to disaffirm (cancel) most contracts they have entered into with adults.

· insane, but not adjudged insane—A person who is insane but has not been adjudged insane by a court or administrative agency.  A contract entered into by such person is generally voidable.  Some states hold that such a contract is void.

· intoxicated person—A person who is under contractual incapacity because of ingestion of alcohol or drugs to the point of incompetence.

· legal insanity—A state of contractual incapacity as determined by law.

· licensing statute—Statute that requires a person or business to obtain a license from the government prior to engaging in a specified occupation or activity.

· minor’s duty of restoration—As a general rule a minor is obligated only to return the goods or property he or she has received from the adult in the condition it is in at the time of disaffirmance.

· minor—A person who has not reached the age of majority.

· ratification—The act of a minor after the minor has reached the age of majority by which he or she accepts a contract entered into when he or she was a minor.

· regulatory statute—A licensing statute enacted to protect the public.

· revenue raising statute—A licensing statute with the primary purpose of raising revenue for the government.

· Sabbath law—A law that prohibits or limits the carrying on of certain secular activities on Sundays.

· usury law—A law that sets an upper limit on the interest rate that can be charged on certain types of loans.

