Chapter 14

Consideration and Equity

“All things being equal, I beg of consideration for my time and      effort”










K. Johnson Parks

1.  Chapter 14  
Consideration is the second of the four elements of contract.  Identifying consideration in a contract sounds easier than it really is.  When consideration is missing, the result is not necessarily an absence of contract.  Perhaps a historical footnote on the issue may be of value.  Consideration is that element of a contract that is designed to show the underlying inducement to enter into the contract.  It is meant to place value on the contract in order to assure evidence of a bond between the parties.  In the Middle Ages, contracts between members of the privileged classes did not require consideration because a man’s word was his bond.  A noble’s family seal evidenced that bond.  The seal was affixed to the contract by way of pressing the signatorius annulus (signet ring) against melted wax onto the contract.  Not everyone was a member of nobility, but they all wanted their contracts to be binding.  Thus the concept of looking to bargained-for value in place of the seal evolved into the modern day law of contracts.  Today only a few states will accept seals as a substitute for consideration.  Waxed seals have become an anachronism best used for love letters, and the most common modern use of seals is the embossed seal of a notary public, whose job it is to act as a legal witness to the administration of an oath.


Consideration today is made up of two subcomponents:  detriment and bargain theory.  Detriment represents the value of the contract, i.e., the glue that brought the parties to the table in the first place.  It is actually a very practical requirement.  Without value being put at issue, a court looking at the situation may simply say the matter is moot.  Detriment is usually divided into two main categories:  affirmative detriment where a person promises to do something he or she has no obligation to do but for the contract and negative detriment where a person abstains from doing something he or she has a legal right to do but for the contract.

Chapter Objectives

· Define consideration.

· Identify when there is inadequacy of consideration.

· Analyze whether contracts are lacking in consideration.

· Explain the doctrines of preexisting duty and past consideration.

· Apply the doctrine of promissory estoppel.

Requirements of Consideration – Consideration requires that something of legal value be given.  This includes situations in which the promise suffers a legal detriment or the promisor receives a legal benefit.  The consideration must also be a bargained-for exchange, instead of a gratuitous promise.

Terms:

· accord—An agreement whereby the parties agree to accept something different in satisfaction of the original contract.

· bargained-for exchange—Exchange that parties engage in that leads to an enforceable contract.

· consideration—Something of legal value given in exchange for a promise.

· gift promise—A “completed gift promise” becomes a true gift, which by definition is irrevocable.

· illegal consideration—A promise to refrain from doing an illegal act.  Such a promise will not support a contract.

· illusory promise—A contract into which parties enter, but one or both of the parties can choose not to perform their contractual obligations.  Thus the contract lacks consideration.

· past consideration—A prior act or performance.  Past consideration (e.g., prior acts) will not support a new contract.  New consideration must be given.

· preexisting duty—A promise lacks consideration if a person promises to perform an act or do something he or she is already under an obligation to do.

· promissory estoppel—An equitable doctrine that prevents the withdrawal of an offer by an offeror if it will adversely affect an offeree who has adjusted his position in justifiable reliance on the offer.

· satisfaction—The performance of an accord.
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