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Let every eye negotiate for itself, and trust no agent.












William Shakespeare
I.  Chapter 10

Agency law is very important in a basic undergraduate law course in that it represents a synergy of two otherwise distinctive bodies of law:  contracts and torts.   

Qui facit per alium facit per se.  He who acts through another, acts himself.  This simple Latin phrase provides the keystone upon which the mutual obligations of agency law rest.  Agency is defined by Section 1 of the Second Restatement of Agency as:

The fiduciary relation which results from the manifestation of consent by one person to another that the other shall act on his behalf and subject to his control, and consent by the other so to act.


Agency is a legally recognized relationship that allows an attribution of one person’s behavior to another.  This carryover process is two-sided in that both benefit and burden inure to the parties involved in the agency relationship.


Under the basic doctrine of agency, the principal is allowed to reap the beneficial harvest of the agent’s actions made on his or her behalf.  For example, assume an agent has agreed to be paid a set salary of $100 for selling certain kinds of goods.  The principal gets to keep the net profits from that agent’s selling activities, be they $100 or $1,000,000.  This net gain is what allows the use of agency theory to maximize one’s efficiency through the actions of others.  Exponential growth of most any sort of enterprise is almost always directly tied to effective use of the talent of others through agency law.  There are some limits on this ability to designate others to act on one’s behalf based on uniqueness of personal services or on public policy grounds that forbid use of agents, such as voting or serving a criminal sentence.  As a practical matter, business as we know it today simply could not be conducted on any scale beyond sole proprietorship without extensive use of agency relationships.
II.  Chapter Objectives

· Define agency.

· Identify and define a principal–independent contractor relationship.

· Describe how express and implied agencies are created.

· Define apparent agency.

· Describe how an agency is terminated.
III.  Key Question Checklist

· How was the agency relationship created?

· What definition best fits the agency relationship?

· If there is not an agency, is there a principal/independent contractor relationship?

· How will the agency be terminated?

IV.  Text Materials 

Section 1: Agency
Agency relationships are fiduciary relationships formed by mutual agreement between the principal and an agent.  The principal employs the agent to act on his or her behalf.

Persons Who Can Initiate an Agency Relationship – Agents can be appointed by any person who has contractual capacity.  The court may appoint a legal guardian to handle the affairs of anyone who lacks capacity.  Agency contracts can only be created for lawful purposes.

Principal-Agent Relationship – The principal hires an employee and gives him/her the authority to act on the principal’s behalf.  The authority is limited to any express agreement between the parties or implied by the circumstances surrounding the agency.

Employer-Employee Relationship – This relationship is created when an employer hires an employee to perform some service.  To be an agent, the employee must be granted the authority to enter into contracts on behalf of the employer.

Principal-Independent Contractor Relationship – Outsiders may be employed to perform services and to enter into contracts on behalf of an employer.

Section 2: Formation of an Agency

An agency can arise as an express agency, an implied agency, an apparent agency, and an agency by ratification.

Express Agency – The most common form of agency is an express agency, where the agent contracts with the principal to act on the principal’s behalf.  The contract may be oral or written, but is bound by the Statute of Frauds.

An exclusive agency contract binds the principal so that he may not employ any other agent.  The exclusive agency terminates upon completion of the contracted services.  Breach by the principal will allow the agent recovery of damages.  Absent an exclusive agreement, the principal may employ multiple agents, and the services of all agents are terminated when anyone of the agents accomplish the stated purpose.

Power of Attorney  - This express agency agreement gives an agent the power to sign legal documents.  There are two types: general, which confers broad powers, and special, which limits the powers of the agent.

Implied Agency – This type of agency is implied by the actions of the parties, with the agent’s authority limited by the facts and circumstances of the situation.  It may be conferred by industry standard, prior dealings, the agent’s position, or by the court.

Incidental Authority – If the express agency contract does not provide for all contingencies that arise, the agent may still have an implied authority to act under the theory of incidental agency.

Apparent Agency – Agency by estoppel arises when the principal creates the appearance of an agency that does not exist.  The principal is estopped from denying the relationship and is bound by any contracts that the agent has entered into.

Agency by Ratification – This occurs when a person misrepresents himself as another’s agent and the purported principal ratifies the unauthorized act, binding the principal and relieving the agent of any liability for misrepresentation.

Section 3: Principal’s and Agent’s Duties

Principal’s Duty of Compensation – The principal owes a duty to compensate the agent for performance of services, either the amount stated in the contract or, if there was no agreement, whatever the customary fee paid in the industry is due.

Principal’s Duties of Reimbursement and Indemnification – The principal owes a duty to reimburse the agent for any authorized expenditures that were necessary to carry out his duties.  The principal also owes a duty to indemnify the agent for any losses suffered because of the principal.

Principal’s Duty of Cooperation – The principal owes a duty to cooperate and assist the agent in performance of his duties.

Agent’s Duty of Performance – The agent must perform the lawful duties as stated in the contract and must meet the standards of reasonable skill, care, and diligence expected by one in his occupation.

Agent’s Duty of Notification – The agent must notify the principal of any information that would be important to the principal.  Information learned by the agent is imputed upon the principal, whether or not the principal is actually informed.

Agent’s Duty of Accountability – An agent owes a duty to accurately account for all transactions that he undertakes on behalf of the principal, to maintain a separate account for the principal, and to use the principal’s property in an authorized manner.

Section 4:  Termination of Agency

Termination by Acts of the Parties – The parties may terminate an agency relationship by either agreement or their actions.

The parties may end their relationship by mutual consent, relieving each other of any further rights and duties.

Agency agreements often are written for a specific time period, and the agency automatically lapses when the period passes.

The agency relationship will terminate upon the successful completion of the assigned duty.

An agency agreement may also specify that the relationship will terminate upon the occurrence of a specified event.

Notification Required at the Termination of an Agency – Upon termination of an agency agreement, certain third parties must be given notification.  Parties who dealt with the agent must be given direct notice.  Either direct or constructive notice must be given to any parties that have knowledge of the agency relationship.  There is no duty of notification to parties who have no knowledge of the agency.  Failure to give appropriate notice of the termination to a third party will allow the agent to continue to bind the principal under the theory of apparent authority.

Irrevocable Agency – An agency coupled with an interest that is created for the agent’s benefit is irrevocable by the principal.

Termination by Operation of Law – Agency contracts may be terminated by operation of law by the death of either the principal or the agent, the insanity of either party, or bankruptcy of the principal.  It is also terminated through impossibility by the loss or the destruction of the subject matter of the agency, the loss of a required qualification, or by a change in the laws.  It is also terminated through changed circumstances or war.

Wrongful Termination of an Agency or Employment Contract – If the agency contract does not state a time for termination, the principal can terminate the contract through a revocation of authority, or the agent can through a renunciation of authority at any time.  However, if either party ends the contract before the stated time, the nonbreaching party may sue for damages for the wrongful termination.

V .  Terms

· agency by ratification—An agency that occurs when (1) a person misrepresents him- or herself as another’s agent when in fact he or she is not and (2) the purported principal ratifies the unauthorized act.

· agency—The principal-agent relationship:  the fiduciary relationship “which results from the manifestation of consent by one person to another that the other shall act in his behalf and subject to his control, and consent by the other so to act.

· agency law—The large body of common law that governs agency; a mixture of contract law and tort law.

· agent—The party who agrees to act on behalf of another.

· apparent agency—Agency that arises when a  principal creates the appearance of an agency that in actuality does not exist.

· employer-employee relationship—A relationship that results when an employer hires an employee to perform some form of physical service.

· employment relationships—(1) Employer-employee, (2) principal-agent, and (3) principal-independent contractor.

· exclusive agency contract—A contract a principal and agent enter into that says the principal cannot employ any agent other than the exclusive agent.

· express agency—An agency that occurs when a principal and an agent expressly agree to enter into an agency agreement with each other.

· implied agency—An agency that occurs when a principal and an agent do not expressly create an agency, but it is inferred from the conduct of the parties.

· independent contractor—“A person who contracts with another to do something for him who is not controlled by the other nor subject to the other’s right to control with respect to his physical conduct in the performance of the undertaking.” [Restatement (Second) of Agency].

· independent contractor—A person or business who is not an employee who is employed by a principal to perform a certain task on his behalf.

· power of attorney—An express agency agreement that is often used to give an agent the power to sign legal documents on behalf of the principal.

· principal-agent relationship—An employer hires an employee and gives that employee authority to act and enter into contracts on his or her behalf.

· principal—The party who employs another person to act on his or her behalf.

· termination by acts of the parties—An agency may be terminated by the following acts of the parties:  (1) mutual agreement, (2) lapse of time, (3) purpose achieved, and (4) occurrence of a specified event.

· termination by operation of law—An agency is terminated by operation of law, including:  (1) death of the principal or agent, (2) insanity of the principal or agent, (3) bankruptcy of the principal, (4) impossibility of performance, (5) changed circumstances, and (6) war between the principal’s and agent’s countries.

· wrongful termination—The termination of an agency contract in violation of the terms of the agency contract.  The nonbreaching party may recover damages from the breaching party.
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