
Offer, Acceptance and Consideration
Chapter 10

Requirements of an Offer

THE FIRST STEP IN CONTRACT FORMATION

Valid offer by the _________________ (the person making the offer).

Valid acceptance by the _________________(the person to whom the offer is made), 

A ______________________- offer and acceptance indeed are present.

MUTUAL ASSENT

Requires the ____________ of both parties to the agreement.

Parties must agree _______________ to the same terms and conditions.

Without mutual assent ____ agreement comes into existence.

Of course, one must be careful about what one bargains for….

THE OBJECTIVE THEORY OF CONTRACTS

An offer involves an indication (either through a promise or another commitment) of one’s willingness to do or refrain from doing something in the future.

Offeror has the ______________________ of the offer.

Offeror _____________ of acceptance by the offeree.

Offeror must ___________________________________________ to offer.

Must be clear and definite 

OFFER

Clear Intention to Contract and Definiteness of the Offer

Statements of opinions, intentions, and preliminary negotiations lack definiteness.

Offer must be _____________________ in all particulars.

Advertisements and Auctions

__________________________________ because lack sufficient specificity.

“Come Ons”

In auctions the law treats the bidder as the offeror. 

Words to that Effect…

Clear, not definite:

“I ______sell you that couch for $450.00.”

“I ________might sell you that couch for $450. dollars.”

“I ______ sell you that couch for $450. dollars.”

Bona Fide Offer:

“I _______ to sell you that couch for $450.”  

“I ______sell you that couch for $450. dollars.” 

“Can I get that in writing????”

Uniform Commercial Code UCC
Section 2-207 

Purposes; Rules of Construction; Variation by Agreement.

The UCC exists to:

To _____________________________________ the law governing commercial transactions.

To permit the continued expansion of _________________________ through customer, usage and agreement of the parties.

To ________________________________ among the various jurisdictions.

Uniform Commercial Code   UCC:  http://www.law.cornell.edu/ucc/ucc.table.html
Divided into Articles

Article 1 - General Provisions

Article 2 – Sales

Article 2A – Leases – General Provisions

 Article 2 – Sales:

Short Title, Construction and Subject Matter

Form, Formation and Readjustment of Contract

General Obligations and Construction of Contract

Title, Creditors and Good Faith Purchases

Performance

Breach, Repudiation and Excuse

Remedies

Communication of the Offer to the Offeree… 



Offeror must communicate the offer to the offeree to have legal effect.
OFFER

Common Offer Mediums:

In Person, ____________________

Over the __________________ or other ____________________.

______________________________________

___________________________ – US Mail or Express mail

OFFER

 Offer Mediums:

“Mail Box Rule”


Where parties ___________________________________________, and an offer is sent by mail, it is universally held in this country that the reply accepting the offer may be sent through the ______________________, and, if it is so sent, the contract will be complete when the acceptance is mailed…and beyond the acceptor’s control; the theory being that, when one makes an offer through the mail, he authorizes the acceptance to be made through the ___________________ medium.

Note Regarding Certified Mail:

Sending your response Certified Mail _____________________________________________.

Because your __________________________________, they are tracked in such a way that times and dates are recorded for process and delivery. 

The delivery of the response can be tracked via the web at www.wsps.com.

OFFER

Duration of the Offer.

Four methods for terminating an offer:

____________________________________


____________________________________
____________________________________
____________________________________
ACCEPTANCE:
Usual mode of terminating an offer.

Offeror and offeree have _____________________________
___________________ contract exists.

Involves the offeree’s assent to all the terms of the offer.

The acceptance is _____________________________
ACCEPTANCE

Mirror-Image Rule:   
Manner and Time of Acceptance:  offeree must accept in exactly the mode specified or stipulated, by the offeror in the offer.  Acceptance becomes legally effective at the time of dispatch.  

“Mailbox Rule”  

ACCEPTANCE

Silence:  ________________________ accompanies acceptance, which requires a clear intent to accept, prior dealings of parties may permit acceptance based on silence. 

Bilateral vs. Unilateral Contracts,

Bilateral Contracts the offeree accepts by either a direct communication to offeror or a counter-promise inferred from the offeree’s conduct. 

Unilateral Contracts the offeree accepts by merely completing the act called for in the offer.  

Termination of an offer…

Termination of an Offer by Action of the Parties

__________________of the offer by the offeror

________________ of the offer by the offeree

___________________ by the offeree

Promissory estoppel

Termination of the Offer by Operation of Law

_______________________ of the subject matter

____________________________________ of the offeror or the offeree

Supervening illegality

Lapse of time

“LAS VEGAS – Casino mogul Steve Wynn will keep and restore a Pablo Picasso painting that he accidentally damaged shortly after he had agreed to sell it for a record $139 million, an aide said Tuesday. Wynn was showing the painting called “Le Reve,” French for “The Dream,” to guests in his office earlier this month at Wynn Las Vegas when he struck the painting with his right elbow, spokeswoman Denise Randazzo said.” 

CNN News - Oct. 17, 2006


So cute I had to include…

Contract Terminology…

Option – A contract to ___________________________ form some agreed-on time period.

Revocation – The ___________________________________________ of something previously done or offered.

Supervening – Coming or happening as something additional or ______________________.

Promissory Estoppels – Denying the making of a promise or escaping the liability for that promise because of the justifiable reliance of the promisee that the promise would be kept.

Contract Terminology

Rejection – _________________to accept what is offered

Bilateral Contract – Accepted by either a direct communication of a promise to the offeror or a counterpromise inferred from the offeree’s conduct or other circumstances.

Unilateral Contract – Usually is unnecessary for the offeree to communicate acceptance.

CONSIDERATIONS:

Considerations Defined

Special Context

Absence of Consideration

Exceptions of Considerations

CONSIDERATION

Parties have made an exchange of value.

Exchange of value, the quid pro quo (something for something), of contract formation is consideration.

THE BARGAIN AS A CONTRACT THEORY

Presence of consideration indicates the parties’ exchange of value results in an agreement between the parties.

Consideration shows some obligation or duty worthy of a court’s protection.

Establishes that parties are acting deliberately and intend to bind to terms of the agreement.  

Theories permit an agreement to be binding in some cases despite a lack of consideration.

DEFINITION OF CONSIDERATION

Most common definition states consideration is: 

___________________________________________.

_______________________surrender of a legal right; intentional surrender of a right.

Of rights bargained for:

Benefit to the promissor or a detriment to the promisee.

Given in exchange for a promise.

DEFINITION OF CONSIDERATION

Detriment refers to the fact that the promise is based on the promisee giving up something.

Consideration can take many forms, primarily money, but can include, but is not limited to time, conversion, or forbearance.

Consideration is whatever the offeror wants enough to bargain (legally) for.

Forbearance

Refraining from legal right:  the fact of ____________________________________, especially of not insisting on payment of a debt at the due date and giving the debtor more time to pay.

DEFINITION OF CONSIDERATION

Consideration as an Act or a _____________________________________:

Necessity of parties’ bargaining over event or object and exchanging something of value to bind themselves to do something.

Unilateral contract, consideration is revealed in an act or a forbearance to act.

Some benefit to the promissor (one making the promise).

Some detriment to the promisee (one to whom the promise is made).

In exchange for whatever the promissor promises to do.

DEFINITION OF CONSIDERATION

Consideration as a Promise to Act or to Forbear:

Bilateral contract, consideration consists of not actions themselves, but rather promises to act or to forebear from taking some action.

Promises must be real, not illusory (false).

Adequacy of Consideration:   

__________________________________________, assuming fraud, mistake, duress or undue influence is not involved.

CONSIDERATION IN SPECIAL CONTEXTS

Contracts for the Sale of Goods:  

“____________________” provisions of UCC makes offer irrevocable for up to three months.

Intended to encourage commercial activity.

__________________________Contracts:

Consideration is an absolute requirement.

Involves three parties: 

Principal debtor.

Creditor.

Surety (Agrees to be

Liable to the creditor).

CONSIDERATION IN SPECIAL CONTEXTS

Liquidated Debts:  

________________________________________________________________________
____________________________________________________.

Unliquidated Debts:  

Amount of debt is _______________________________, partial payment of that debt is consideration for payment in full.  

CONSIDERATION IN SPECIAL CONTEXTS

Composition Agreements:  

__________________________________________________ when accepting smaller percentage of debt owed in ________ satisfaction.

Consideration for full discharge of the debt.

ABSENCE OF CONSIDERATION

____________________ Promises:  

Promises that do not bind the promissor to a commitment. 

Promises without benefit to promissor or without detriment to promisee.

________________________________:  

When a person is already ____________________to perform a certain duty, but wants additional payment.

ABSENCE OF CONSIDERATION

______________________________:  

When you feel guilty and offer a large gift and later renege.

No consideration and no bargaining.

________________________________________:  

No bargaining and exchange of value has occurred.

No consideration and promises will not be enforceable.

EXCEPTIONS TO CONSIDERATION

_______________________________________:  

When promissor makes clear, definite, communicated promise which induced the promisee to act, courts will enforce the agreement.

___________________________:  

Promise to pay a certain sum to a nonprofit charity.

EXCEPTIONS TO CONSIDERATION

Promises Made After the Expiration of the Statute of Limitations:  

Set time limits on when creditors can bring suit against debtors for the sum owed to the creditors.

Enforced by the courts.

No consideration.

EXCEPTIONS TO CONSIDERATIONS

Promises to Pay Debts Covered by Bankruptcy Discharges:  

Debtor promises to pay a debt covered by a discharge in bankruptcy.

After bankruptcy discharge will be enforced by the courts.

No consideration.

ON-LINE RESOURCES

Legal Information Institute (LII)-Contract Law Materials
The American Law Institute (ALI)
